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About THE HALDE
The French High Authority against Discrimination and for Equality (HALDE)
is an independent administrative authority created by Act 2004-1486 of 30
December 2004.
The HALDE has the power to address all forms of direct and indirect discrimination prohibited by law or
international agreements to which France is party.

or indirect discrimination cases it discovers provided
that once victims are identified, they are notified of
such and have no objection.

The law prohibits discrimination on grounds of origin,
gender, family status, pregnancy, physical appearance, name, health, disability, genetic traits, lifestyle,
sexual orientation, age, political opinions, trade union
activities, actual or assumed belonging or not belonging to an ethnic group, nation or religion.

The HALDE helps discrimination victims prepare their
case and informs them of the appropriate steps to take.
The HALDE deals with the complaints it receives with
the investigative powers at its disposal. It may ask any
individuals, corporations and public bodies for explanations and to communicate information and documents. It has the power to conduct on-site investigations
and to hear any person it deems helpful to the case.
To do so, it has staff members who are under oath and
have received authorization from the public prosecutor.

The HALDE conducts communication and information
campaigns to promote equality. It also works to establish training programmes.
The HALDE has an 11-member Council who decides
on how to handle complaints and makes recommendations. The HALDE also created an Advisory Board
and a number of departments, which report to the
Chair.

Handling complaints
Complaints may be filed with the HALDE directly or
through a parliamentary intermediary, by ordinary mail,
e-mail, or via its local correspondents, by any persons
who think they are a victim of discrimination. With the
victim’s consent, associations which have been legally
established for at least five years at the time of the
discrimination and whose Articles of Association include the aim of fighting discrimination may file a complaint with the HALDE.
Any complaint filed by mail receives a written response.
The HALDE may at its own initiative investigate direct

When the requests for explanations, communication,
information or documents go unheeded, the HALDE
may give the persons concerned notice to respond by
a set deadline.
When this notice is not respected, the HALDE’s Chair
may bring the case before an interlocutory judge to
order any investigations the judge considers appropriate.

After complaints are investigated, draft decisions are
submitted to the Council who decides what action to
take. The Council may settle the case amicably through
mediation.
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It may inform the disciplinary authority concerned of
the case and ask to be informed of any further action
taken on the case.
The HALDE informs the public prosecutor of the facts
appearing to constitute an offence brought to its
knowledge.
Civil, criminal and administrative courts may ask the
HALDE to present observations on the discrimination
case brought before them.
The HALDE may ask to be heard ex officio by such
courts.
The HALDE may propose a settlement with a fine and
compensation for the injury suffered by the victim and
disclosure measures. This settlement is submitted to
the public prosecutor for approval. If the settlement is
refused or fails to be implemented, the HALDE may
register a direct summons at a criminal court.

Regional action
The HALDE’s action is carried out in departments and
regions by regional delegates who act as representatives, whistle blowers, catalysts and distributors of the
HALDE’s work. They coordinate action of local correspondents.
Local correspondents have a role of meeting, listening

and advising complainants when they are on duty.
They study cases that are submitted, providing conciliation services in the field, and are able to refer cases
to the HALDE’s relevant departments.

Promoting equality
and communication
Equality promotion activities aim to ensure equal rights
and treatment and genuine equal opportunities throughout people’s lives. To this end, the HALDE has
concluded partnerships with private and public entities.
Working with them on a continual basis, partnerships
aim to identify and encourage the development of best
practices. The HALDE drafts reference guidelines for
employers, municipalities, departments and regions,
and those working in private housing. It can then gather
relevant information distributed regularly in specific information handbooks.
The HALDE makes prevention tools and an e-learning
course available to the general public and professionals. It disseminates concrete measures to help make
anti-discrimination efforts more effective. It carries out
information and communication projects, particularly
brochures and public information campaigns to raise
awareness about the means of redress the HALDE
offers.
It conducts research to identify discrimination trends
and avenues for action.
Every year, it submits a report to the President, Parliament and Prime Minister in which
it explains what it has accomplished.
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Letter from the Chairman

Over the past five years, the HALDE has established itself as an institution that 83% of people participating in an
opinion poll deemed useful. The HALDE is involved in a fight that 93% of them consider important, i.e. the fight
against discrimination.
Much has been done at the instigation of the Council thanks to the effort, skill and commitment of those working
for the HALDE and the help of local correspondents who inform and assist discrimination victims.
The HALDE has handled over 26,000 cases since its inception, 10,000 of them in 2009 alone.
Its decisions have led to the amendment of rules failing to ensure equal rights, have taken case law on
discrimination forward, and have especially helped solve the real problems of those men and women who
sought the HALDE’s assistance.
Work to promote equality has involved private and public employers, recruitment agencies, and housing and
education workers. The HALDE has helped to get them to use precise methods and indicators to promote
greater equality.
A great deal has been accomplished, but much more needs to be done.
According to an opinion poll, 54% of people know that the HALDE exists. It is essential that all discrimination
victims, of which there are millions to report every year, be aware of their rights and the existence of the effective
means of redress available to them. Equal rights must be effective and equal opportunities must be a reality for
each and every person throughout their lives. Equality, along with freedom, brotherhood and secularism, are
central to the French Republic’s shared values and identity.

Louis SCHWEITZER

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ

5

The Council
Louis SCHWEITZER

Chairman of the High Authority against Discrimination and for Equality
Honorary Chairman of Renaultt
Chairman of the Board of Trustees of “Le Monde” Group

Marie-Thérèse BOISSEAU

Vice-Chair of the High Authority against Discrimination and for Equality
Former Minister
Chair of the Supervisory Committee of the Plan for the Quality of Life of People with Chronic
Diseases

Catherine Chouard

Chair of Catherine Chouard Conseil
(a consulting firm on sustainable development of human resources)
Previously Human Resources Director of the Elior Group, GrandVision, DHL International

Amar Dib

Sociologist
National President of a federation of immigrants’ rights associations
(Fédération des Clubs Convergences)
Administrator of the French Office of Immigration and Integration
(Office français de l’immigration et de l’intégration-OFII)

Sihem Habchi

President of the Ni Putes Ni Soumises Association (a women’s rights association)
Member of the Standing Committee on Diversity at France Télévisions

Claude-Valentin Marie

Vice-Chair of the High Authority against Discrimination and for Equality
Former Director of the Anti-Discrimination Taskforce
(Groupe d’étude et de lutte contre les discriminations-GELD
Member of the Slavery Memory Committee (Comité pour la mémoire de l’esclavage

Jean-Yves Monfort

Adviser to the Cour de cassation (France’s supreme court in civil and criminal matters)

Nicole Notat

Chair and Chief Executive Officer of Vigeo
Former Secretary-General of the French Democratic Labour Trade Union
(Confédération française démocratique du travail-CFDT)

Marie-France Picart

Associate Director of Prodiovisuel International Communication and Media Consultant
Former Grand Mistress of the Grand Lodge of Female Freemasons in France
(Grande Loge Féminine de France)

Olivier Rousselle

Member of the Conseil d’État (France’s highest administrative court)
Former Director of the Integration and Anti-Discrimination Action and Support Fund
(Fonds d’action et de soutien pour l’intégration et la lutte contre les discriminations-FASILD

Adolphe Steg

Professor of Medicine (urological surgeon)
Member of the Economic, Social and Environment Council
(Conseil économique, social et environnemental)l

The Council met 27 times in 2009.
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The Advisory Board
Marie-Thérèse LANQUETIN

Chair of the Advisory Board 1, legal expert, researcher

Mouloud AOUNIT

Member of the Council for Anti-Racism and Friendship among Peoples Movement
(Mouvement contre le racisme et pour l’amitié entre les peoples-MRAP)

Philippe BENASSAYA

Vice President of the International League against Racism and Anti-Semitism (LICRA)

Marie-Line Brugidou
ves

National Delegate of the French Confederation of Management - General Confederation of Executi(Confédération française de l’encadrement – Confédération générale des cadres-CFE-CGC)

Carole Da Silva

President of the Employment Integration Association (AFIP)

Anne Debet

Professor at University of Paris XII, former member of the French Data Protection Agency (CNIL)

Arnaud De Broca

Secretary-General of the FNATH Accident Victims’ Rights Association

Régis De Gouttes

First Advocate-General at the Cour de cassation,Member of the United Nations Committee on
the Elimination of Racial Discrimination (CERD), Member of the National Human Rights Advisory
Commission (Commission nationale consultative des droits de l’homme-CNCDH)2

Laurent El Ghozi

President of the Travellers’ Assistance and Support Association (Association de soutien et d’aide
auxgens du voyage - ASAV), President of the National Federation on Social Assistance for
Gypsies andTravellers (FNASAT) )

Nathalie Ferre

Lecturer in Private Law at the University of Paris XIII

Khalid Hamdani

Human Resources Consultant, former Member of the High Council of Integration
(Haut conseil à l’intégration-HCI)

Jacqueline Laufer

Professor at the HEC Paris Business School

Soumia Malinbaum

Member of the Business, Entrepreneurs and Society Commission of the French Business
Confderation(Mouvement des enterprises de France-MEDEF), President of the French Association
of Diversity Managers, (Association française des managers de la diversité-AFMD)

Michel Miné

Associate Professor of Labour Law at the National Conservatory for Arts and Trades
(Conservatoire des arts et métiers-CNAM) (Social Law Department Chair)

Mohammed Oussedik

Member of the Executive Commission of the General Labour Confederation Trade Union
(Confédération générale du travail-CGT)

Catherine Teule

Member of the Central Committee of the Human Rights League (Ligue des droits de l’homme-LDH)
Vice President of the European Association for the Defence of Human Rights

Samuel Thomas

President of a network working to strengthen social ties
(Fédération nationale des Maisons des potes),
Vice President of the SOS Racisme Association

Catherine Tripon

Spokeperson of a network working for gay rights (Fédération de l’Other cercle),
Vice President of Ravad and Arborus

The Advisory Board met seven times in 2009. It submitted three reports to the Council on jobs that are not open to foreign nationals,
on the situation of the Roma migrants in France and on measuring diversity / measuring discrimination.
1 Elected by the Advisory Board on 2 April 2009.
2 Appointed by the Council Decision 27 April 2009, and replaced Joël Thoraval, former Chair of the National Human Rights Advisory Commission (CNCDH), former Chair of the Advisory Board
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Administrative Organization
Chairman
Louis SCHWEITZER

Head of the Chairman’s Private Office
Valérie FONTAINE

Communications Director
Marylène COURIVAUD

Director General
Marc DUBOURDIEU

Legal Affairs Director
Marie-Luce
CAVROIS

Equality Promotion
Director
Stéphanie
SEYDOUX

Delegate for Regional
Action
Éric PELISSON

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ

Administrative and Financial Director
Paul-Bernard
DELAROCHE
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Social Indicators
Overview of the HALDE staff

87permanent staff 109 volunteer local
correspondents
67% female
37interns
33% male
8 permanent staff hired

41,7 average age

of staff

7 % disabled staff

in 2009

Staff by department (number of workers)
Office of the Chairman 

4

Directorate-General 

5

Administrative and Financial
Department 

8

Legal Department

47

Delegation for Regional Action

11
Equality Promotion Department

12

Staff by category and status

Age pyramid
Men  

Categories
A+

A

B

C

Total

Contract employees

2

53

8

6

69

51-55 years old

Seconded employees

4

7

0

0

11

46-50 years old

Attached employees

0

6

0

1

7

16,7 %

41-45 years old

Total

6

66

8

7

87

16,7 %

Employees with fixedterm contracts*

0

3

0

8

11

36-40 years old 20 %

*Contract of 10 months or less.

61 years old and over

31-35 years old
26-30 years old

2009 Financial Report 20-25 years old
< 20 years old

0%
3,3 %

Women

1,8 %
3,6 %
5,4 %
19,6 %
12,5 %
14,3 %

16,6 %
16,7 %

30,4 %
6,7 %

10,7 %

3,3 %

1,8 %

0% 0%
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2009 Financial Report
2008
Budget Estimate

Actual
Budget

2009
% Spent

Budget Estimate

Actual
Budget

% Spent

Budget

11 275 265

11 247 239

99,8 %

11 780 079

11 784 282

100,0 %

Staff

5 084 000

5 065 029

99,6 %

5 548 272

5 463 579

98,5 %

6 191 265

6 182 210

99,9 %

6 231 807

6 320 703

101,4 %*

Rent and
expenses

1 980 962

Rent and
expenses

2 152 713

Communication

1 526 688

Communication

826 271

1 189 807

Miscellaneous operating costs

1 757 823

Studies

491 056

Studies

269 705

Purchases

354 922

Purchases

373 965

Assignments

334 900

Assignlments

609 033

Repairs

155 416

Repairs

151 491

Fees and expertise

148 459

Fees and expertise

179 703

Non-payroll
operating expenses
including

Miscellaneous operating costs

*Including reports and assistance funds..

Budget breakdown by post
Fees

1%

Repairs

1%

Assignments

3%

Purchases

3%

Studies

4%

Operating costs 

11 %

Communication

14 %

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ
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45 %

Rents and expenses

18 %
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Activity
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Activity in 2009

Types of the HALDE
Complainants and Complaints
Complaints over the past five years
10,545 complaints were filed in 2009, i.e. an increase of 21% versus 2008..
Complaints
		
2005
2006
2007
2008
2009

1 410
4 058
6 222
8 705*
10 545*

Total

30 940

Average number
of complaints per month
175
338
518
725*
879*

* With local correspondents.

At 31 December 2009, 5,308 of a total of 10,545 complaints were received by mail, 3,034 by way of an online complaint form and
2,203 were filed with local correspondents. Also, over 1,500 people met with local correspondents about problems that they handled
in their offices without referring them to the HALDE’s Legal Affairs Department in Paris. The type of complaints they made were more
or less the same as those of overall complaints. This information is not included in the complaint statistics. .

12 000
10 000
8 000
6 000
4 000
2 000
0
2005

2006

2007

2008

2009

Number of complaints
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Map of complaints

140
81

126
61

27
86

45

166

58

47

68

82

16
19

36
38
84

22

21
8
22

Ile-de-France

244
17

46

305

4

46
180

14

170

41

15

79
54

29

76

18

119

114

27

445

180

153

51

303
448
905

243

92

10

99

23

55

64

142

61

13
17

34

256

31

15

70

24

18

64

16

129
133
63

10

55

33

64

36
40

39

38

56

13

43

53

15

153

272

22

45

87

18

84

296

443

22

409
320

Percentage by population
(Number of complaints per 1 million inhabitants)
less than 50

272

54
4
Guadeloupe

83
Reunion

14

Martinique

5
Mayotte

50 to 99

21
French
Guiana

3 to149
100
150 and over

9
New Caledonia and
Tahiti

The figures in the departments correspond to the number
of complaints filed in 2009..
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Activity in 2009

Breakdown of complaints
by discrimination ground and field
Breakdown of complaints by discrimination ground

Origin remains the main reason for complaints accounting for over 28%. It should however be noted that the percentages are
gradually evening out compared with the rate of 38% reported in 2005. Health and disabilities remain stable at about 19%.
Gender discrimination has reached nearly 9% if we add pregnancy, which by definition is gender related.
Complaints by discrimination
ground

2005
Number

2006

2007

2008

2009

%
of total

Number

%
of total

Number

%
of total

Number

%
of total

Number

%
of total

Origin

540

38 %

1 422

35 %

1 690

27 %

2 504

29 %

3 009

28,5 %

Health - Disability

196

14 %

756

19 %

1 349

22 %

1 780

20 %

1 962

18,5 %

86

6%

203

5%

372

6%

347

4%

668

6,5 %

126

2%

259

2,5 %

Gender
Pregnancy
Trade union activities

71

5%

150

4%

152

2%

437

5%

624

6,0 %

Age

78

5,5 %

251

6%

391

6%

601

7%

599

5,5 %

Religious Beliefs

31

2%

54

1%

79

1%

204

2%

303

3,0 %

Sexual orientation

38

3%

61

1,5 %

110

2%

277

3%

270

2,5 %

Family status

78

5,5 %

83

2%

366

6%

280

3%

261

2,5 %

Physical appearance

16

1%

29

1%

39

1%

151

2%

150

1,5 %

Political opinions

42

3%

57

1,5 %

113

2%

102

1%

97

1,0 %

14

-

21

-

Lifestyle
Genetic traits

0

-

1

-

0

-

2

-

0

-

other

234

17 %

991

24 %

1 561

25 %

1 880

20 %

2 321

22 %

Total

1 410

100 %

4 058

100 %

6 222

100 %

8 705

100 %

10 545

100 %

The “Other” heading essentially includes complaints that are not under the HALDE’s remit .

Other

22,0 %

Political opinions

1,0 %

Physical appearance

1,5 %

Family Status

2,5 %

Sexual Orientation

2,5 %

religious Beliefs

3,0 %

Age

5,5 %

Trade union activities

6,0 %

Pregnancy

2,5 %

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ
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28,5 %

Health-Disability

18,5 %

Gender

6,5 %
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Breakdown of complaints by field
The leading field in which the HALDE works is employment, accounting for nearly half (48.5%) of the total complaints in 2009.
It should be noted that two-thirds of complaints concern employment in the private sector, with 75% involving career advancement
and 25% recruitment.

2005

2006

2007

2008

2009

Number

% of
total
number

Number

% of
total
number

Number

% of
total
number

Number

% of
total
number

Employment :

666

47 %

1 740

43 %

3 117

50 %

4 354

50 %

Private employment Recruitment

138

10 %

332

8%

509

8%

854

10 %

Private employment - Career

273

19 %

726

18 %

1 487

24 %

2 011

23 %

Complaints by field

Public employment Recruitment

Number

% of
total
number

5 110 48,5 %
924

9,0 %

2 392 22,5 %

72

5%

160

4%

263

4%

239

3%

183

13 %

522

13 %

858

14 %

1 250

14 %

98

7%

287

7%

209

8%

579

7%

Operation of public services

237

17 %

624

15 %

757

12 %

905

10 %

1 082 10,0 %

Private goods and services

116

8%

384

9%

825

13 %

1 081

12 %

1 082 10,0 %

Housing including:

78

6%

177

6%

380

6%

543

6%

577

5,5 %

Public housing

39

3%

91

4%

202

3%

213

2%

232

2,0 %

Private housing

39

3%

86

2%

178

3%

330

4%

345

3,5 %

Education including:

72

5%

220

5%

284

5%

478

5%

602

6,0 %

Education - Primary

20

1%

79

2%

118

2%

188

2%

272

2,5 %

Education - Universities

25

2%

50

1%

34

1%

87

1%

79

1,0 %

251

2,5 %

Public employment - Career
Regulations

Education – Other training

27

2%

91

2%

132

2%

203

2%

Other

143

10 %

626

15 %

350

6%

765

9%

Total

1 410

100 %

4 058

100 %

6 222

100 %

8 705

355

3,5 %

1 439 13,5 %
519

5,0 %

1 573 15,0 %

100 % 10 545 100 %

The “Other” heading essentially includes complaints that are not under the HALDE’s remit.

Other
Regulations

15,0 %
5,0 %
Employment

Housing

5,5%

Education

6,0 %

Private goods and services 
Operation of public services

16

48,5 %

10,0 %
10,0 %
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Activity in 2009

Breakdown of complaints by gender of complainant
In 2009, 56% of complainants were men and 44% women.

Breakdown of complaints by gender and discrimination ground
The HALDE received 58% of gender-related complaints from women and 42% from men.
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Handling Complaints
Investigating complaints

The HALDE handled 10,734 cases in 2009. At 31 December 2009, 3,946 cases were under investigation and 731 of them had been
open for over 12 months. The length of investigations varies depending on the complexity of the case.
Complaints

Cases handled

2005

1 410

363

2006

4 058

2 143

2007

6 222

6 526

2008

8 705*

7 228*

2009

10 545*

10 734*

Total

30 940

26 994

* With local correspondents..

Cases

12 000
10 000
8 000
6 000
4 000
2 000
0
2005

Complaints   

18

2006

Cases handled  

2007

2008

2009

Cases under investigation at 31 December of every year
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Activity in 2009

Flowchart of cases closed in 2009

Cases
10 734

Cases
received
10 734

Cases
rejected
7 231

Cases
redirected
1 043

Cases
rejected
795

Art. 40
2

Cases
rejected
7

On-site
inspections
and referrals

4

Cases
nvestigated
1 752

Handled by
local correspondents

347

Recommendations
and opinions
163

Cases
dropped
708

394 cases
for 412 decisions

Settled
amicably
177

Chairman’s
notifications
of the law
24

CNDS
13

Notifications of
the law
14

Mediations
19

Court action
212

Penal
transactions
8

Referrals to
the public
prosecutor
12

Special
reports
3

Of the 10,734 cases handled in 2009:
• 7,231 cases, or 64% of total cases, were rejected as inadmissible. This percentage is comparable to the percentage of complaints
filed with the police.
• 1,043 cases, or 10% of total cases, which are not under the HALDE’s remit, were redirected to the competent institutions including
the State mediator, the Administrative Document Commission, legal advice centres, and mediators working in the national education
system.
• 708 cases, or 7% of total cases, were dropped because the complainant withdrew the complaint or did not respond to the HALDE’s
requests.
• 1,752 cases, or 16% of total cases, were investigated extensively:
- 795 were closed because it was impossible to establish discrimination.
- 177 cases under investigation had a positive outcome settled amicably by the parties.
- 13 cases were referred to the National Commission for the Deontology of Security according to case procedures of Act 2007-297
of 5 March 2007.
- 24 cases received notifications of the law by the HALDE’s Chairman, in compliance with Decision 2007-169 of 11 June 2007.
- 347 cases, or 3% of total cases, were handled by local correspondents providing conciliation services and conducting information
campaigns.
- 394 cases produced one or more of the 412 decisions of the Council, increasingly leading to legal decisions that have established
case law or widespread recommendations.
- 2 cases were referred to the public prosecutor in compliance with Article 40 of the Criminal Procedure Code.
In 2009, the HALDE conducted on-site inspections and had to call upon an interlocutory judge three times to obtain the documents
requested. It was satisfied in the three cases concerned (see employment section and case law appendix).
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Council decisions

The Council rendered 412 decisions in 394 cases. Origin was the subject of 52% of decisions. Some 43% of decisions concerned
employment.

Decision by discrimination ground
2009
Number of cases by discrimination ground
Origin

227

Percentage of total
cases
52 %

Gender

51

12 %

Age

44

10 %

Health - Disability

30

7%

Trade union activities

20

5%

Family status

15

3%

Pregnancy

12

3%

Sexual Orientation

11

3%

Religious Beliefs

14

3%

Political opinions

6

1%

Other

6

1%

Total

436*

100 %

*Certain decisions address several discrimination grounds. .

Decisions by discrimination type
2009
Number of decisions
Private employment - Recruitment
Private employment - Career
Public employment - Recruitment

Percentage of total decisions

26

6,0 %

104

25,0 %

2

0,5 %

Public employment -Career

48

11,5 %

Regulations of public services

98

24,0 %

Operation of public services

73

18,0 %

Private goods and services

17

4,0 %

Housing public

5

1,0 %

Housing privé

18

4,5 %

Education - Primary and secondary

4

1,0 %

Education - universities

4

1,0 %

Education - Other training courses

12

0,3 %

Other

1

0,5 %

Total

412

100 %

The 412 decisions adopted by the Council resulted in 442 measures, among them, 163 recommendations to the government, public
authorities and companies.
Consistent with such measures, the HALDE presented observations before the courts in 212 cases.
This is a considerable step forward with respect to previous years. The HALDE is increasingly taking action in appellate courts, the
Conseil d’Etat (France’s highest administrative court) and the Cour de cassation (France’s supreme court in civil and criminal
matters).
20
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The HALDE is heard ex officio under Act 2006-396 of 31 March 2006 on equal opportunities.
19 mediations were engaged in 2009.
The 8 penal transactions (negotiated criminal sanctions) proposed by the HALDE addressed the refusal of access to hiring and
property.
Discrimination tests on access to private housing conducted in 2008 resulted in 6 referrals to the public prosecutor in early 2009 (see
housing section).
Lastly, it should be noted that for the first time the HALDE used its power to present a motion to receive communication of documents
from three respondents.

Comparative table of Council measures
2006

2007

2008

2009

Observations to courts

48

115

64

212

Notifications of the law

42

24

18

14

Recommendations and opinions

151

332

299

163

Special reports adopted

NC

NC

NC

3

10

1

3

12

Referrals to the Labour Inspectorate

0

0

1

0

Referrals to the CNIL

0

0

2

0

Direct quotes

0

0

1

0

Mediations

33

49

42

19

Penal transactions

20

28

17

8

Complaints rejected

8

8

7

7

On-site inspections

0

2

3

1

Referrals to interlocutory judges

0

0

0

3

312

559

457

442

Referrals to the public prosecutor

Total

Since the HALDE’s inception, the implementation of Council measures has been followed.
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Action Taken in 2009
on the HALDE Decisions
Action taken at 31 December 2009 on the HALDE decisions from 2005 to 2008
2005
General recommendations

Action taken
No action
Pending decisions

Total

Individual recommendations

Action taken
No action
Pending decisions

Total

Observations before courts

Action taken
No action
Pending decisions

Total

Mediations

Successful
Unsuccessful
Ongoing

Total

Referrals to the public prosecutor

Convictions
Alternative issues
Acquittals
Ongoing

Total

Penal transactions
Total

Accepted and granted
Refused
Ongoing

2006

2007

2008

Total

19
5
0

73
14
0

159
28
10

141
36
65

392
83
75

24

87

197

242

550

5
0
0

54
10
0

90
37
8

23
16
18

172
63
26

5

64

135

57

261

1
0
0

31
11
6

79
26
10

42
5
17

153
42
33

1

48

115

64

228

1
0
0

12
21
0

34
15
0

18
13
11

65
49
11

1

33

49

42

125

2
10
2
0

0
9
0
1

0
0
0
1

0
1
0
2

2
20
2
4

14

10

1

3

28

20
0
0

27
1
0

15
1
1

62
2
1

20

28

17

65

Since the HALDE’s inception, the implementation of Council measures has been followed.
In most cases, action taken on the HALDE decisions has received a favourable outcome. For decisions in which outcome is known,
the percentages are as follows:
• 57 % regarding mediations,
• 64 % regarding general recommendations,
• 73 % regarding individual recommendations,
• 79 % regarding observations presented before courts
• 95 % of penal transactions (negotiated criminal sanctions) proposed to the public prosecutor were approved
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Positive Outcomes
The HALDE’s role
Decisions 2008–186, 187, 188 of 15
September 2008: The HALDE decided
to present its observations in a tradeunion discrimination case. Convened in
its Plenary session on 30 October 2009,
the Conseil d’Etat stressed the
HALDE’s important role. It allowed an
individual, in this case a civil servant, to
invoke an EU directive to his benefit,
even before it had been implemented. It
also defined rules governing evidence
that were more favourable to discrimination victims before an administrative
judge. However, in this particular case,
the Conseil d’Etat, unlike the HALDE, did
not consider discrimination to be established (see case law appendix).

Origin
Decisions 2008-283 and 2009-34 of 2
February 2009: CODETRAS, an association working to defend foreign farm
workers in the Bouches-du-Rhône
Department, brought a case involving
Moroccan farm workers before the
HALDE. These foreign workers entered
France under an IOM contract procedure. Such contracts may not exceed six
months. However in the Bouches-duRhône Department, extending such
contracts to eight months has allegedly
become widespread, while French law
only provides for such an extension
exceptionally and under special circumstances. Moroccan workers have therefore continued to have a more disadvantageous legal status. Settlements of up
to €40,000 (€20,000 on average) were
reached for 21 complainants. In addition,
12 of the 19 people who brought an
administrative case before the HALDE
obtained work/residence permits; 5 are
under consideration. Since the HALDE’s
decision, 485 seasonal workers have
been issued residence permits by the
prefecture of the Bouches-du-Rhône
Department.

In a number of decisions, the Council
considered that the legal residence
requirement for foreign children to be
eligible for family allowances set out in
Articles L512-2 and D512-2 of the Social
Security Code was discriminatory
(contrary to Articles 8 and 14 of the European Convention on Human Rights ECHR and Article 3 of the United Nations
Convention on the Rights of the Child).
In its ruling of 24 March 2009, the Amiens
Appellate Court ruled that the HALDE
action was admissible and fully agreed
with the reasoning it put forward. First, it
annulled the judgment of the Beauvais
Social Security Court in affirming that
making an eligibility requirement for foreign children whose parents are legally
residing in France having an IOM certificate a family allowance is contrary to Articles 8 and 14 of the ECHR and Article
3.1 of the United Nations Convention on
the Rights of the Child.
It would be discovered that for several
months, a family benefits office in SeineSaint-Denis had systematically withdrawn
all similar cases for which it had initially
lodged an appeal before the Paris Appellate Court. The Bordeaux Appellate
Court joined those of Paris, Versailles
and Amiens and adopted the HALDE’s
arguments. A court in Rennes rejected
the arguments making it possible for an
appeal on points of law.
Decision 2009-254 of 29 June 2009:
Pursuant to its decision 2008-23 of 11
February 2008, the HALDE presented its
observations regarding a case of discriminatory dismissal before a labour court.
Since the former employer did not reply
to the HALDE’s requests, it rendered a
decision based on the evidence provided
by the complainant. The evidence raised
serious doubts concerning the grounds
for dismissal and a connection with the
complainant’s origin could not be ruled
out. In his judgment of 30 April 2008, the
labour court judge recognized the abusive nature of the dismissal. The employer
lodged an appeal and the HALDE
presented its observations before the
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Versailles Appellate Court. On 3 December 2009, this Court recognized that
racial discrimination had taken place and
ruled that €32,000 should be paid in
damages to the employee.
Decisions 2009-50 to 101 of 16 February 2009: Further to previous decisions on
the freeze of pensions of former war
veterans from former French colonies,
which were successful since they were
followed up on by a Bordeaux administrative court, in late 2008 - early 2009,
this court and lawyers asked the HALDE
to rule on 51 similar cases. The hearing
is scheduled for 29 January 2010.
Decision 2008-268 of 15 December
2008: The HALDE affirmed that dubbing
actors should solely be chosen on the
basis of the quality of their voice and skill
and not the colour of their skin and origin.
It recommended that the French Federation of Film, TV, Radio and Multimedia Industries (FICAM) disseminate
information on the principle of nondiscrimination and conduct training
programmes for dubbing directors.
1. In a letter dated 23 February 2009,
FICAM’s President informed the HALDE
that a letter with the recommendations
was sent to all the dubbing companies
and that information and awareness-raising meetings have likewise been held.
2. Moreover, the AFDAS, a state-certified insurance training fund which manages nation-wide vocational training in the
performing arts and the film, TV, radio,
advertising and entertainment industries,
will work to raise dubbing directors’
awareness in vocational training
programmes.
3. Lastly, in a letter dated 17 February
2009, the French Minister of Culture and
Communication took note of the recommendations and informed the HALDE
that she would bring them to the attention
of all the professionals concerned. The
Minister also sent the decision to the
Development and Media Director and
the Director-General of the National
Centre for Cinematography.
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Decision 2008-229 of 20 October 2008:
The HALDE established the existence of
discriminatory harassment, dismissal
and retaliatory measures on grounds of
gender and origin, suffered by a complainant. After the HALDE’s firm reminder,
the employer ended up offering compensation equal to two years’ salary.
Agreement was reached on 2 October
2009.
Decision 2008-203 of 29 September
2008: Mediation held to settle the problem
of a French-Turkish athletic association’s access to municipal equipment
was successful, as indicated in a letter
dated 17 December 2008.
Decision 2006-152 of 12 June 2006:
After conducting investigations, the
HALDE noted that a complainant was
discriminated against in terms of pay
when relocation bonuses were distributed on grounds of his origin. In addition, the HALDE considered that in light
of the evidence, the complainant had
been dismissed because he took legal
action.
In a judgment by referral to a judge
rendered on 12 March 2009, a Fort-deFrance labour court decided that the
employer did not put forward objective
evidence for the decision and the dismissal was deemed null and void because it
was discriminatory. The employer was
sentenced to pay a total of €248,949.

Health and disabilities
Decision 2009-114 of 2 March 2009:
The Council recommended that the
government ratify the International
Convention on the Rights of Persons
with Disabilities. The ratification was
authorized in the Act of 31 December
2009.
Decision 2009-23 of 26 January 2009:
The HALDE considered a day care
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centre’s refusal to allow children with
food allergies to attend the day care
centre to be discriminatory. The Marseille
Administrative Appellate Court acted
upon the HALDE’s observations in its
decision of 9 March 2009: “Provisions
of the rules of procedure of Marseille day
care centres, which systematically exclude children with food allergies from meals
and do not take into account the degree
and complexity of the intolerance they
suffer, misconstrues the principle of equal
treatment, establishing discrimination
based on children’s health conditions;
and this sole ground thereby justifies the
regional court judges’ annulment of the
contested decision of 28 August 2006.”
Decision 2008-244 of 3 November
2008: The HALDE established the differences in pay between disabled
employees and their colleagues who
are not disabled. It recommended that
provisions of the collective agreement
creating such inequalities based on disability be amended. In a letter dated 9
March 2009, the National Council of
Autoworkers committed to engage in
talks to update the collective agreement of automotive services.
Decision 2008-216 of 29 September
2008: The HALDE reiterated that the
assessment of physical fitness conditions
to participate in open competitive
examinations for the post of administrative assistant in the national police department could solely concern a candidate’s
capacity at the time of admission. It was
considered that the decision not to allow
candidates who have a health condition
that could later lead them to take longterm sick leave to take the examinations
to be discriminatory. The HALDE recommended that the Minister of the Interior
order that this practice be changed. The
Minister of the Interior informed the
HALDE on 13 January 2009 that
instructions had been issued to the
medical bodies who assess candidates’
physical fitness.
Decision 2008-169 of 7 July 2008: A
child who had been diagnosed autistic
was put in a special inclusion class (classe d’inclusion scolaire-CLIS). The child’s

parents brought the case before a disability litigation court because they were
unable to get this decision annulled.
Despite the suspending effect of the
appeal, the regional education director refused to enrol the child in mainstream classes at his designated school.
The HALDE recommended that France’s
National Education Minister remind regional education directors of the provision
on the suspending effect of appeal procedures and the discriminatory nature of
not complying with rules governing disabled children and adolescents’ education.
On 15 October 2009, the National
Education Minister responded favourably to the HALDE’s recommendation and informed national education
directors. Therefore the child was able
to attend school.
Decision 2008-61 of 31 March 2008: A
complaint was filed with the HALDE
regarding the payment of a mandatory
medical visit for diabetics to obtain and
renew their driver’s licence. The HALDE
recommended that the Transportation
Minister amend a circular so that people
holding a driver’s licence who can prove
recognition of a disability on any grounds
benefit from medical visits free of charge.
The Transportation Minister responded
favourably in a letter dated 15 May 2009
so that all proof of disability be taken
into consideration and the Social Affairs
Inspectorate-General was called upon to
assess requirements for free medical
visits.
Decision 2007-82 of 12 May 2007: The
HALDE recommended that the Minister
of National Education, Higher Education
and Research amend a circular so that
disabled people taking primary, secondary and higher education examinations and competitive examinations may
receive assistance from a secretary
when needed, preferably a teacher in
the subject of the examination, but if not,
a secretary with an adequate level in the
subject of the examination. In a letter
dated 10 February 2009 to the HALDE,
the Higher Education and Research
Minister enclosed a copy of the memorandum sent to local education offi-
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cers, university presidents and directors of higher education institutions
with the HALDE recommendations.
Decision 2005-34 of 26 September
2005: A local education office refused to
take the appropriate measures to hire a
physical education teacher in reason of a
hearing problem preventing him from
being able to dive. In reason of his disability, he could not receive water rescue
certification, a prerequisite for this job.
The HALDE recommended that reasonable accommodation be made, like
finding a substitute for water activities
only.
The decision of the local education officer was annulled on 9 July 2009 by a
Rouen administrative court which considered that the Rouen Education Office
had committed a legal error: “No evidence in the case has shown that the disability was incompatible with the job in question and that the administration sought
appropriate measures to accommodate
the disability.” The Court granted €5,000
in compensation for non-pecuniary
damages to the complainant.

Gender
Decision 2008-5 of 28 April 2008: The
complainant considered that despite
having a job and recognized professional
skills, her career and her salary were not
moving forward like those of her male
colleagues. The HALDE established the
existence of wage discrimination on
grounds of gender and conducted
mediation. As a result, the complainant
was promoted to the position of department manager and awarded a catchup payment of €9,000 in wages.
Decision 2008-73 of 14 April 2008: The
complainant considered that her pay was
lower than those of her male colleagues
in a comparable situation. The HALDE
established the existence of genderbased wage discrimination. After mediation failed, the HALDE decided to present
its observations before a Bordeaux
labour court. On 16 October 2009, as a
judgment by referral to a judge, the labour
court took the HALDE’s comparative

analysis into account and ordered the
employer to pay €95,646 in back-pay
and allowances for gender-based discrimination.
Decision 2008-29 of 18 February 2008:
The HALDE considered the dismissal
of an employee for being transsexual
to be discriminatory. It decided to present
its observations before a labour court.
The labour court took the HALDE’s
analysis into account and deemed the
dismissal null and void. The employer
appealed the decision. The Montpellier
Appellate Court confirmed the decision in a judgment rendered on 3 June
2009.
Decision 2008-31 of 18 February 2008:
The HALDE established the existence of
gender-based wage discrimination. It
decided, after mediation failed, to present
its observations before a labour court,
then the Riom Appellate Court. In a decision rendered on 30 June 2009, the
complainant was awarded €51,570 in
back-pay, paid holiday, etc. Her pay
slips were also corrected putting her in
the “370” weighting bracket for salaries.

Pregnancy
Decision 2008-82 of 28 April 2008: First
the HALDE considered the decision not
to allow a complainant to work in a local
civil service to be justified based on the
evidence provided in the case. However
it deemed the decision not to renew her
employment contract discriminatory
because it was based on the fact she
was pregnant.
In an e-mail dated 24 March 2009, the
complainant indicated that a departmental council accepted her request for
compensation, granting her €8,000. She
was satisfied.
Decision 2008-282 of 8 December
2008: The complainant was dismissed
for serious misconduct in a general reorganization of a company’s management.
Some days before, she had informed her
employer of her pregnancy. In compliance with provisions protecting pregnant
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women, an employer may not dismiss a
pregnant woman except in the event of
serious misconduct. The HALDE established the discriminatory nature of this
dismissal and submitted its observations.
On 29 January 2009, the Orleans Appellate Court decided that the dismissal was
null and void, and that €206,000 should
be paid in back-pay, allowances, etc.

Family status
Decision 2008-236 of 27 October 2008:
The HALDE considered that Article L.
351-4 of the Social Security Code by
which only mothers benefit from
longer lengths of insurance when
calculating retirement pensions was
inconsistent with stipulations of Article 14
of the European Convention on Human
Rights and those of Article 1 of Protocol
No. 1 of the same Convention. It decided
to present its observations before the
Poitiers Appellate Court.
The Court thus fully satisfied the complainant in ruling that he could benefit from
an increase in insurance for his child
provided for in Article L. 351-4 of the
aforementioned Code. In doing so, the
Court followed the example of the Paris
Appellate Court in a comparable case. In
its decision of 5 June 2008, the Paris
Appellate Court had deemed the
HALDE’s observations admissible and
fully complied with them in substance.
It should however be pointed out that the
Paris Appellate Court’s decision was the
subject of an appeal on points of law. The
Cour de cassation called upon the
HALDE to present its observations (see
Decision 2009-7 of 12 January 2009)
and was able to improve its decision of
21 December 2006 by which it overturned an earlier ruling and deemed Article
L. 351-4 of the Social Security Code
contrary to the stipulations of Article 14 of
the ECHR and Article 1 of its Protocol
No. 1. The Court confirmed the HALDE’s
analysis in its decision of 25 June 2009.
Decisions 2008-92 and 2008-93 of 5
May 2008: The HALDE considered that
provisions of Article D 712-20 of the
Social Security Code on death benefits
establishing a difference between
couples who are married and in civil
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unions was discriminatory on grounds of
both family status and sexual orientation.
The HALDE decided to present its observations before the Paris High Judicial
Court. In a settlement agreement the
complainant was awarded €30,000.
In addition, the HALDE recommended
that the Prime Minister allow people
registered in civil unions with civil servants
to receive death benefits by amending
the provisions of Article D 712-20.
In a letter dated 15 July 2009, the Prime
Minister informed the HALDE of his “decision to allow persons in civil unions with
civil servants to benefit from death benefits” to address a situation that he considers to be “neither justified nor in
compliance with the principle of non-discrimination.”
The provisions of Article D 712-20 of
the Social Security Code were amended by Order 2009-1425 of 20 November 2009.
Decision 2007-74 of 12 March 2007:
An employer refused an employee’s
request to be reassigned to the night shift
in reason of her parental leaves (this type
of leave allows parents to interrupt or
reduce their working activity to take care
of a child under 20 who is sick, disabled
or suffered a serious accident). The
HALDE considered that these grounds
were not admissible, given this
employee’s recognized skill and witness
testimonies regarding the human resource director’s position on female
employees working the night shift. A settlement agreement was reached on 4
September 2009 and €51,600 was
awarded in compensation.
Decision 2006-249 of 20 November
2006: The HALDE highlighted the fact
that a person in a civil union is not
allowed to sit on boards of commonhold or condominium owner association (conseil syndical de copropriété)
constitutes differential treatment based
on family status. Act 2009-526 on simplifying and clarifying law and streamlining
procedures was adopted on 12 May
2009, it amends previous texts.
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Trade union activities
Decision 2008-76 of 14 April 2008: A
complainant, a nurse in the same hospital for 30 years, was also active in
employee representative bodies for 25
years. He considered that his trade union
activities played a role in his not getting
promoted. The HALDE organized
mediation that fully satisfied the complainant, which he confirmed in a letter dated
5 March 2009.
Decision 2007-08 of 5 February 2007,
Decision 2007-283 of 22 October 2007
and Decision 2008-25 of 11 February
2008: The HALDE established evidence
that an employee doing the same job as
a complainant, but not involved in trade
union activities, received over 30%
higher gross monthly wages. The
HALDE considered that the evidence
produced by the employer confirmed that
the complainant was one of the
employees who had been promoted the
least. The HALDE presented its observations before the Paris Appellate Court
that rendered an order on 2 April 2009.
It ordered the employer to pay €32,500 in
damages for trade union discrimination.
Decision 2006-68 of 10 April 2006: The
HALDE considered that differential treatment constituted trade union discrimination. The HALDE presented its observations before the Versailles Appellate
Court that handed down an order on 18
March 2009. It ordered the employer to
pay €33,000 in damages. It should be
stressed that unlike a labour court in
2005, this Appellate Court acted in full
compliance with the rules on the shift
in the burden of proof by establishing
discrimination on grounds of unequal pay
to a protected employee’s disadvantage
and the absence of convincing grounds
put forward by the employer.

Age
Decision 2008-221 of 20 October 2008:
The HALDE considered the refusal to
rent to a person over 65 years old discriminatory on grounds of age. It proposed
a penal transaction (negotiated criminal
sanctions) granting the victim €800 in

compensation and ordering the perpetrator to pay a criminal fine of €150. The
transaction was accepted and granted
barring further prosecution on 25 November 2009.
Decision 2006-20 of 6 February 2006:
The HALDE recognized that indirect
age discrimination had taken place in
a hiring process when the candidate
was rejected for not having “potential
to evolve”. In a judgment rendered on
17 February 2009, the Poitiers Appellate
Court took account of the HALDE’s
analysis and decided that €17,000 should
be paid in damages.

Religious beliefs
Decision 2008-194 of 29 September
2008: The HALDE rendered a decision
regarding two students wearing headscarves who were not allowed to attend
classes. The HALDE reminded the
professor and the university’s president
of Criminal Code provisions and stressed
that if such behaviour were repeated,
appropriate action would be taken to
address it.
In a letter dated 13 February 2009, the
university sent the HALDE’s conclusions
to the professor stressing the risks involved if criminal law were to be enforced.
The university’s president underpinned
students’ freedom to display their religious beliefs stating that merely wearing
a scarf was not, in itself, a proselyte
act.
Many decisions (2009-339, 2008-165,
166, 167, 168, 121) concerned headscarves in GRETA continuing education
programmes. In emergency interim
proceedings on 27 April 2009, the Paris
administrative court ruled that the prohibition of religious symbols did not apply
to adults in training programmes, and
that GRETA’s refusal to allow a young
woman to wear a headscarf was
wrong.
Decision 2008-163 of 7 July 2008: A
complainant, who was a candidate taking
internal competitive examinations to be a
national police officer, considered that
the jury deliberately asked questions
rappoRt annuel 2009
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about his private life and religion and that
the grade eliminating him in the interview
section did not reflect his performance. In
the absence of justification that the treatment of the claimant was deprived of
relation to discrimination, the HALDE
considered that the complainant had
been discriminated against and decided
to present its observations before the
Conseil d’État, which confirmed the
HALDE’s analysis and deemed the
competitive examinations null and void in
its decision of 10 April 2009.

Sexual orientation
Decision 2009-350 of 5 October 2009:
The HALDE decided to present its observations before a Besançon administrative
court in a dispute regarding a refusal of
the President of the Jura Departmental
Council to grant adoption authorization to
the complainant who was in a civil union
with another woman. On 10 November
2009, the court sanctioned the incorrect
enforcement of the Social Action and
Family Code. The decision affirmed that
an adoption candidate’s sexual orienta-

tion should not constitute grounds for
refusing authorization.

Physical appearance
Decision 2007-251 of 1 October 2007:
The HALDE considered that the corroborative evidence gathered during an investigation carried out on a consultative
basis, indicated that a complainant had
been harassed by his employer because
of his physical appearance. In Decision
2008-279 of 8 December 2008, the
HALDE decided to present its observations before the Douai Appellate Court.
In an order handed down on 31 March
2009, the Douai Appellate Court
converted the contract into a full-time
work contract, cancelled the work
contract with the employer at fault, and
ordered him to pay €20,130 in back-pay
and damages as compensation for prejudice.

been harassed by his employer, who had
discovered the employee’s vulnerability
because of his physical appearance
and sexual orientation. In Decision
2008-279 of 8 December 2008, the
HALDE decided to present its observations before the Douai Appellate Court.
In an order handed down on 31 March
2009, the Douai Appellate Court terminated the work contract, ordered the
employer to pay €6,300 in damages for
having ended the work contract and
moral harassment, and ordered him to
pay unemployment benefits for three
months.

Decision 2007-252 of 1 October 2007:
The HALDE considered that the corroborative evidence gathered during an investigation carried out on a consultative
basis, indicated that a complainant had

Sticking Points
A certain number of the HALDE recommendations came up against administrations’ and companies’ inaction. The
HALDE is continuing to exert pressure to
improve legislation and practices on a
regular basis.
Decision 2009-316 of 14 September
2009: The HALDE adopted and
published a special report on the situation of travellers since recommendations
made in Decisions 2007-372 of 17
December 2007 and 2009-143 of 2
February 2009 have, for the most part,
failed to become common knowledge.
Journal officiel of 17 October 2009.
In Decisions 2006-60 et seq of 3 April
2006, the HALDE recommended, that,
when unjustified, the Paris transport
network (RATP) and national railway

service (SNCF) should get rid of age
limits for hiring staff, l ke France’s power
company, Electricité de France (EDF).
These recommendations have not been
followed thus far.

veteran disability pensions that recipients
have called for. These recommendations
submitted to the Prime Minister, Budget
Minister and Veterans’ Minister have not
been followed thus far.

In Decision 2007-44 of 5 March 2007,
the HALDE established evidence that
Article 100 of the 2007 Budget Act eliminated any differential treatment on
grounds of nationality regarding veteran
disability pensions, surviving dependant
pensions and veteran retirement
pensions. However the HALDE considered that nationality discrimination still
existed in civilian and veteran retirement
pensions (and the supplement for surviving dependant pensions of veteran
disability pensions). It recommended that
legislation be amended. In addition, the
HALDE recommended that an information campaign be launched to adjust

In Decision 2007-156 of 18 June 2007,
the HALDE considered that by requiring
couples in civil unions to be together for
longer periods in order to receive certain
benefits married couples receive, Defence Ministry’s requirements constituted
indirect discrimination on grounds of
sexual orientation. The HALDE requested that they be amended. This recommendation has not been fully followed.
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In Decisions 2008-38 and 39 of 3
March 2008, the HALDE noted that
former underground miners working for
the Bassin des Houillères mining company in the Nord-Pas-de-Calais Region
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were denied the possibility to purchase
their housing and heating benefits because they were not from the European
Union. The HALDE made several recommendations with a view to stopping this
discriminatory practice and obtaining
compensation for the ensuing prejudice.
These recommendations have not been
followed thus far.

bly), these recommendations have not
been followed thus far.

In Decision 2008-228 of 20 October
2008, the HALDE established evidence
of provisions that could lead to discrimination, particularly on grounds of age
and nationality under the scheme establishing the active solidarity benefit called
the RSA (income support for those returning to work) and recommended that
they be amended. Although there are
plans to make workers under 25 eligible
for the RSA (Green Paper on Young
People in France) and to get rid of the
residence requirement for a RSA applicant’s spouse, cohabitant or partner (Article 9a of the Act on Simplifying and
Improving the Quality of the Law adopted
at first reading by the National Assem-

In Decision 2009-139 of 30 March
2009, the HALDE noted that with the
exception of jobs related to exercising
national sovereignty or government
powers, rules restricting access to certain
jobs on grounds of nationality are not
justified. The HALDE recommended that
such rules be eliminated and reserves
the right to conduct a job-by-job study to
be conducted on the relevance of nationality requirement. This recommendation
submitted to the Prime Minister has not
been followed. However the Senate
passed a bill to eliminate nationality requirements for many professions on 11
February 2009.

In Decision 2009-115 of 13 March
2009, the HALDE recommended that
Protocol No. 12 of the European Convention on Human Rights be ratified. This
recommendation has not been followed
thus far.

Calls to Our Hotline
(08 1000 5000)
Calls from 2005 to 2009
The HALDE received 21,170 calls in 2009 and 21,024 in 2008. The leading discrimination ground in requests for information by
telephone was origin (39%) followed by health and disabilities (28%). Some 66% of them concerned the field of employment
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Activity in 2009

Regional Action
The HALDE’s regional action is conducted by regional delegates and local
correspondents.
There are a total of six regional delegations, four in metropolitan France and
two in the overseas territories: Ile-deFrance, Nord-Pas-de-Calais and Picardie, Rhône-Alpes, Provence-Alpes-Côte
d’Azur, Reunion, Antilles and French
Guiana. The HALDE’s local action in
other regions is coordinated from the
HALDE’s main office.
Regional delegates raise awareness
about the HALDE and work with competent authorities and associations working
to tackle discrimination and with various
local stakeholders. Their role is to provide
information and training. In 2009, they
conducted nearly 400 awareness raising
campaigns and 140 training courses.
With the cooperation of the French Agency for Social Cohesion and Equal Opportunities (Acsé) and the Women’s Rights
and Equality Department (SDFE) in particular, over 6,000 people were educated
and trained.
In Reunion and Antilles-French Guiana,
delegates also handled complaints.

Local correspondents meet with
complainants. Their role is to listen and
provide information and guidance.
They help identify discrimination cases
and seek to find an amicable solution
locally. Otherwise, they help establish a
case, in liaison with the HALDE’s Legal
Department. With the assistance of
volunteer correspondents who have a
legal background and are trained to
handle discrimination issues, the HALDE
can better meet the expectations of
people who feel they have experienced
discrimination.
Correspondents were able to solve
problems by informing employers about
what they are required to do to accommodate their employees with a health
condition or disability, consistent with
occupational physicians’ recommendations. Also, renters whose housing was
no longer adapted because of their disability were able to get a social housing
lessor to move them to an accessible
apartment or carry out the appropriate
work to make their own current housing
accessible.

Correspondents use the HALDE decisions as a reference in their work. Thus,
employees denounced a company
agreement only allowing married
employees to have paid holidays for
family events; a correspondent managed
to get the company’s management to
treat couples who are married and in civil
unions equally.
A local correspondent worked to re-organize a classroom schedule in a school so
that a disabled student and her class
could attend class in accessible
classrooms. A correspondent likewise
helped find a solution so that a student
with food allergies could eat in the school
cafeteria. He suggested that parents
prepare their child’s school lunches.
A female employee went to see a local
correspondent to inform him about the
pressure she was under and about an
impending move to another site because
she wrote a testimony for one of her
colleagues suffering discrimination on
grounds of trade union activities. The
correspondent helped restore dialogue
between the complainant and her boss
and helped her keep her job.

In Mulhouse, billboards
raised awareness about
he HALDE volunteer
offices.

The HALDE signed a partnership
agreement wi h he city of Bordeaux
at a public event on 17 October 2009.

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ
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Map of the HALDE local correspondents (at 31 December 2009)
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 1 correspondents have been hired but are not yet working
1
109 correspondents working

Complaints filed with local correspondents
Local correspondents received 2,203 individual cases while on duty. The figures do not include the over 1,500 people who met with
local correspondents personally to talk about their problems that were addressed on site and not referred to the HALDE’s Legal
Department in Paris, nor phone requests. On 4 February, the 50th local correspondent started working in Aubervilliers, on 4 December, the 100th in Rouen. On 31 December 2009, some 109 correspondents were working for the HALDE. In November 2009, the
first HALDE local correspondent set up an office on a university campus.
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Promoting Equality
The Equality Promotion Department devises tools to help its partners (public and private employers, private and social lessors,
national education workers, etc.) to better prevent discrimination and showcase best practices to use. Such tools can be found on
the HALDE website and are sometimes presented in special brochures for that purpose.

Handbooks on professional equality promotion practices
These handbooks are user’s guides drawn up with professionals they target in order to meet their guidance needs. They point out
examples of best practices according to partner type. Moreover, the HALDE conducts studies to highlight discriminatory situations,
identify mechanisms and causes, and better prevent them. .

Handbooks and studies*
“Prévention des discriminations : les actions menées par les intermédiaires de
l’emploi”
(Preventing discrimination: What recruitment agencies are doing)
“Des pratiques pour l’égalité des chances : que répondent les entreprises
à la Halde ?” n° 2
(Preventing discrimination: What recruitment agencies are doing)
“Prévention des discriminations, promotion de l’égalité :
que répondent les entreprises à la Halde ?” n° 3
(Preventing discrimination, promoting equality:
How companies are responding to the HALDE no. 3)
“Prévention des discriminations, promotion de l’égalité : que répondent
les grandes villes et agglomérations à la Halde ?”
(Preventing discrimination, promoting equality: How major cities are responding to
the HALDE)
“Prévention des discriminations dans l’emploi :
guide pour les PME, les TPE et l’artisanat”
(Preventing discrimination in the workplace:
Guide for SMEs, very small enterprises and tradespeople)
“Guide pratique des professionnels de l’immobilier – Louer sans discriminer”
(Practical Guide for Real Estate Professionals – Renting without discriminating)
“Bien louer, c’est louer sans discriminer – Code de bonne conduite
pour les propriétaires”
(Discrimination-free renting, the right way to rent – Owner’s Code of Good
Conduct)
ILO /HALDE poll
Survey on disabled children in schools (summary)

Number of consultations and downloads
10 565
4 287

7 028

4 409

35 350

2 270

52 924
5 942
3 326

Study on the stereotypes in school text books

25 379

Study on homophobia in the workplace (summary)

19 036

The 3 e-learning courses

32 500

* Available on the HALDE website: www.halde.frr

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ

31

Partnerships and expertise: “Framework for acting and assessing initiatives”
Large companies
The HALDE pursued extensive dialogue with France’s leading companies using a survey entitled “Framework for acting and assessing
initiatives” which is distributed on an annual basis. Lessons learned from businesses are published annually by the HALDE, who lists the
best practices that have been identified.
Companies

Responses

Contact persons in companies

2006

146

110

0

2007

250

176

176

2008

251

194

238*

2009

280

174

238

*A company can appoint several contact persons..

Recruitment agencies
On 29 November 2007, recruitment agencies (temporary employment agencies, firms, public employment services) signed an agreement with the HALDE to refuse any discriminatory request on the part of their clients. An ethics committee is monitoring its enforcement.
The HALDE pursued extensive dialogue with recruitment agencies, using a survey called “Framework for acting and assessing initiatives”.
Recruitment agencies

Responses

2007

200

86

2009

200

143

Municipalities, departments, regions
For the first time, municipalities, departments and regions were asked about their practices as employers.
Municipalities, departments and regions
2009

200*

Reponses
104*

* Including two management centres representing 823 municipalities, departments and regions..
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Monitoring Developments
Case law analysis, doctrine developed
by the HALDE Council over the course of
its decisions, and studies and articles by
legal experts, economists, and sociologists contribute to improve knowledge
about discrimination in France. The
HALDE, France’s Research, Studies,
Evaluation and Statistics Directorate
(DRESS) and France’s Research
Mission (MIRE) sought to confront a
multi-disciplinary approach at a confer-

ence entitled “Mieux connaître pour
mieux combattre: Les discriminations à
l’épreuve des savoirs et des pratiques”
(Better informed to better fight discrimination: educational material and practices) held in December 2009.
The HALDE was called upon to issue
recommendations regarding the EDVIGE and EVIRSP police databases to
replace 1991 intelligence files. The
HALDE decided to conduct ex-officio

investigations on the two new orders to
create two different police databases to
use instead of EDVIGE and EDVIRSP.
It issued additional recommendations to
the Interior Ministry regarding the purpose of such files, the type of data to be
stored and the length of storage.
The HALDE is keeping close watch on
current discussions on measuring diversity.

Cooperation Agreements
Agreements signed in
2009

- Partnership agreement with the French
Bankers’ Association signed on 26 June
2009.
- Agreement with the city of Bordeaux
signed on 17 October 2009.
- Agreement with the Paris Law Society
and the Conference of Paris Bar Association Lawyers signed on 9 November
2009.
- Agreement with the Comptroller-General of Detention Centres (CGLPL) signed
on 12 November 2009.
- Agreement with Lyon II University
signed on 13 November 2009 (setting up
an office on campus).
- Agreement with public prosecutors of
Chambéry, Grenoble and Lyon signed
on 17 November 2009.
-Agreement with the Ile-de-France
Region signed on 30 November 2009.

Enforcing earlier cooperation agreements

As a result of agreements signed with

the national police force and gendarmerie, a number of training courses to
better handle discrimination complaints
have been conducted, namely with High
Judicial courts of appeal in Aix-en-Province, Albertville, Bordeaux, Draguignan,
Gap, Tarascon, Toulon and Versailles,
as well as with the court in Grenoble, and
with police schools in Cannes-Écluse,
Reims and Roubaix.
In addition, officer training courses were
held at regional level at the Bordeaux
Appellate Court and for officers in Guadeloupe and Martinique.
Further to an agreement with the
Labour Inspectorate, a training course
was developed combining detailed legal
and methodological assistance and work
on a number of different case studies.
A portion of this course has also been
used by the HALDE when asked by
public prosecutors to give training courses in their anti-discrimination sections.
A legal and methodological handbook to
tackle discrimination was drafted with the
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HALDE’s collaboration to be used by
labour inspectors.
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Over the past five years, the HALDE’s growing impact has been reflected in the steadily rising number of complaints and in the
increasing visibility of its decisions.
Communication and information efforts have showcased concrete measures improving equal opportunities. They have likewise
aimed to raise awareness on discrimination law and possible means of redress offered by the HALDE.
Disclosing significant court decisions and recommendations has helped address the problem of discrimination becoming routine and
victims becoming isolated. Public information campaigns have been conducted and the local HALDE offices have been set up.

Public information
campaigns

1

Pamphlets
Three million pamphlets on the HALDE
were distributed.

2

Television
A series of ten discrimination short films,
called “Flagrant délits” (Caught in the
Act), was broadcast by France 3 in late
September and early December, by the
French Parliament’s television network
(LCP) from October to January 2010 and
by the French television network, France
4. The films re-enact ten different discrimination scenarios based on actual
cases that could happen to people in
their daily lives. They aim to help the
audience feel what it’s like to be discriminated against. The series has also been
broadcast by Channel 7 in Limoges, the
diversity-focused network BDMTV,
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CANAL 15, Chaumont TV, Marseille’s
television network LCM, the OL TV sports
channel, Télé Gohelle, Télé Montpellier,
Villages TV, and Yvelines Première.

3

Stands
The HALDE has an information stand at
the annual conference of France’s General Labour Confederation Trade Union
(CGT) in Nantes.

4

Posters displayed free of charge
A poster campaign was conducted in
café and restaurant windows in Paris and
in French provinces, whereby posters
were hung free of charge with the “reseau
Insert” network. Some 1,060 posters
were displayed in Paris, 940 in Paris
suburbs and 4,000 in provinces. They
could be seen by 9.7 million French
people in provinces on an average of 18
times a week.

The HALDE’s local offices

5

Advertising material was disseminated in public places to inform people of
local correspondents’ services and office
hours.
Some 255 articles were published from 1
April to 31 December 2009.

6

Mulhouse
The city of Mulhouse made billboards
available to the HALDE to provide information about the HALDE services and
office hours.

7

Bordeaux
The HALDE conducted a public information event on 17 October 2009 with the
city of Bordeaux targeting a wide range
of audiences at the signing of a
partnership agreement with the municipality.
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Rouen
The 100th local correspondent for the
HALDE started working in Rouen on 4
December 2009.

9

Paris
An agreement was signed on 12 January
with three classes of 15-year-old students
in attendance who had helped draw up
an anti-discrimination handbook as part
of an initiative of the city of Paris, SOS
Racisme (a French anti-racism NGO),
the APVS (an association working for the
protection of life and health) and other
people working to fight discrimination.
Posters were displayed at this event.

10 Gender equality
A growing number of studies and surveys
confirm that discrimination against
women continues to be a problem. Discrimination can be seen in unequal pay,
slower career advancement and dismissals on grounds of pregnancy.
On International Women’s Day, the
HALDE had the CSA Group (specializing
in market studies and surveys) conduct
an opinion poll and disclosed the results
on 8 March.
The precedent setting decision on equal
pay (see employment section) made a
considerable impact.
A press kit reported on work and decisions that were achieved at the French-

9
Norwegian conference (see page 37).
The HALDE drew up and distributed a
pamphlet for employers and their female
employees.
1.5 million copies were distributed in
public places including family benefits
offices, law and justice centres, family
planning clinics and maternity wards.

Publications

11 February 2009

A study entitled “Discriminations: pratiques, savoirs, politiques” (Discrimination:
Practices, Knowledge, Policies) overseen by Éric Fassin and Jean-Louis
Halpérin, was published by the Documentation française, as part of its Études
et recherches collection.

12 June 2009

A brochure entitled “Contre les discriminations: les bons réflexes” (Developing
the Right Reactions to Fight Discrimination) was disseminated: 30,000 copies
as an insert in the Gazette des communes (a publication for municipalities) and
10,000 as an insert in the magazine
Actes.

13 November 2009

A guide entitled “Emploi dans les collectivités territoriales” (Employment in Municipalities, Departments and Regions)
reported on how local authorities are
addressing discrimination.
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Raising the HALDE’s
profile
The HALDE’s communication and information campaigns have helped raise its
profile, which is crucial if the HALDE is to
fully carry out its activities and become a
means of redress known to everyone.
According to opinion polls, 83% of people
surveyed think that the HALDE is useful.
Some 93% of people participating consider that fighting discrimination is important and five years after it was founded,
54% know that the HALDE exists.
People are beginning to automatically
think of the HALDE when they experience discrimination and a growing number
of people, employers, institutions, organizations, etc., are starting to adopt the
HALDE’s recommendations.
The HALDE aims to encourage more
and more partners to distribute information on a more effective fight against
discrimination and raising awareness of
best practices to promote equal opportunities.
A recent survey by the ILO has shown
that discrimination in the workplace is still
a major issue. Communication campaigns targeting pregnant women for example have been conducted to raise awareness about discrimination law. With the
network of local correspondents and
many partnerships in all fields and for all
types of discrimination, The HALDE
action is making more and more of an
impact.
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The HALDE Website
The HALDE website, www.halde.fr, had 1,649,022 hits in 2009 versus 1,190,271 in 2008..
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Activity in 2009

International and European
Action
The HALDE has pursued cooperation
with its counterparts in European Union
Member States, but also in Canada and
the United States.
March 2009: The HALDE was invited to
take part in an official partnership with the
OECD to work on the Wikigender project
launched by the OECD Development
Centre. This project aims to create a
website for all information on gender
issues, gender equality and women’s
rights: www.oecd.org/dev/gender.
May 2009: The HALDE held a conference entitled “Atteindre l’égalité réelle
entre les femmes et les hommes:
Regards croisés France-Norvège sur
l’accès égal des femmes et des hommes
à l’emploi, aux responsabilités professionnelles et aux salaires” (Achieving
Real Gender Equality: France and
Norway Share Views on Equal Access
for Men and Women to Employment,
Professional Responsibilities and Equal
Pay) in the Economic, Social and Envi-

ronmental Council. Participants
discussed how women are being treated
when it comes to professional and social
responsibilities, quotas, pregnancy discrimination and unequal pay.

agents was chosen to sit on the Equinet
Board of Directors, a European network
of bodies promoting equality in European
Union Member countries (33 bodies from
27 European Union Member States).

June 2009: A HALDE delegation went to
Montreal to visit its counterpart, the
Commission on Human Rights and
Young People’s Rights. The delegation
focused on assessing equality plans that
the Commission has introduced. It also
studied the Commission’s new complaint
management system and the central role
of mediation, which directly inspired the
HALDE’s re-organization of its Legal
Department.

December 2009: The HALDE organized
a meeting with French, European and
American researchers and experts to
discuss discrimination testing in a conference entitled “Les tests de discrimination, pratiques et perspectives” (Discrimination Testing, Practices and Outlooks).
This conference helped launch debate
on the use of discrimination testing in
France before a civil judge, drawing on
what many European Union Member
States with such tools are doing.

September 2009: Presentation of the
Discrimination Handbook drawn by the
HALDE and the national police to be
used as a model for a Belgian handbook
at the Equality and Anti-Racism Centre in
Brussels.
November 2009: one of the HALDE’s
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The HALDE’s Three Priorities

Employment
Action taken on complaints
Origin

In 2009, origin remained the main reason
people filed complaints with the HALDE.
In addition to obvious discrimination
cases, like advertisements explicitly
excluding certain people on grounds of
their origin or hiring processes that deliberately disregard certain candidates,
the HALDE also addresses indirect
discrimination in requirements such as
degrees.

Recommendation

A candidate was not shortlisted for a
position of social mediator because her
degree was from Ukraine. She filed a
complaint with the HALDE. The institution shortlisting candidates claimed that it
only recognized French degrees or those
awarded by European Union Member
States, which could lead to indirect discrimination on grounds of origin. The Directorate-General of the French Civil Service
recommended doing away with this
requirement and, reasoning by analogy,
applying the terms of the Order of 13
February 2007 on diploma equivalencies
to apply for jobs in the French civil service.
The HALDE recommended that this
institution’s requirement be eliminated, and in the meantime the Order of
2007 be applied as recommended by
the Directorate-General of the Civil
Service. Decision 2009-140 of 30 March
2009.

Penal transaction

A wine grower included an origin requirement in a job advertisement sent to a
government employment office. He did
not want Roma or North African people
to apply. The wine grower’s explanations
for his vineyard’s restrictions did not
constitute admissible grounds for him not
to be considered criminally liable. The
HALDE considered the offence of discrimination to be established and proposed

a penal transaction (negotiated criminal
sanctions). Decision 2009-337 of 28
September 2009.

Observations before labour
courts

A complainant had a twelve-month fixedterm contract as a workshop moderator.
Before his contract ended, the employer
recruited three workshop monitors
without informing the complainant,
contrary to the obligation to make internal
candidates eligible for positions. An
investigation showed that the complainant was excluded from the hiring
process.
The employer could not provide any
objective elements justifying his decision.
Moreover, he refused to hand over the
elements requested in the investigation.
The HALDE called upon an interlocutory
judge who ruled in its favour (Decision
2009-122 and a Regional Court Order of
3 June 2009).
In light of the evidence, the HALDE considered that the complainant had been
excluded on grounds of his origin.
It recommended appropriate compensation for the injury suffered. It decided to
present, if appropriate, its observations
before a labour court. Decision 2009-357
of 26 October 2009.

Health and
disabilities

Health and disabilities are the reason for
18% of complaints, and the second
leading ground for the HALDE cases.
The HALDE reiterated that refusing to
provide reasonable accommodation in
the workplace constitutes discrimination.

Observations before a labour
court
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A complaint was filed with the HALDE
against an employer who refused to
provide reasonable accommodation and
took disciplinary measures on grounds of
a health condition. An investigation
showed that the employer did not adapt
a job to accommodate the complainant’s
health condition as recommended by the
occupational physician. It also found that
the employer took disciplinary measures
against the complainant for refusing to do
his job because it was not adapted. The
HALDE considered that both the lack of
reasonable accommodation and the
disciplinary measures taken against the
employee could constitute discrimination
on grounds of a health condition. The
HALDE therefore decided to present its
observations before a labour court.
Decision 2009-29 of 2 February 2009.
The HALDE also took action to address
discrimination on grounds of disability in
a career advancement case.

Mediation

The complainant considered that he was
victim of discrimination because he had
not been promoted for 24 years in reason
of his disability. The HALDE considered
that the failure to promote the complainant was not objectively justified and that
his professional abilities were assessed
on the basis of medical “restrictions”.
With the complainant’s and the
employer’s consent, the HALDE organized mediation. Decision 2009-241 of 15
June 2009.
The HALDE also had the opportunity to
reiterate its previous decisions considering that the elimination or reduction of
attendance bonuses in reason of sick
leave could constitute discrimination. The
HALDE’s decisions over the past five
years and work done with the HALDE’s
Disability Committee serve as a comprehensive doctrine, whose major lines are
explained in pages 53-56 of this report.
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Gender,
pregnancy,
family status

Groundbreaking legal decisions in 2009
were rendered on equal pay and
pregnancy discrimination cases. The
HALDE issued recommendations to the
government (see page 42) ahead of the
Gresy Report on equality in the workplace. The HALDE has also adopted a decision seeking clarification of legislation on
pregnancy (see page 42).
Complaints filed with the HALDE on
grounds of pregnancy and gender have
nearly doubled compared with 2008,
although the figures remain low in absolute terms. The HALDE has taken tough
decisions and employed comparative
methods used for trade union discrimination. In many cases, it decided to present
its observations before courts and often
when complainants file appeals.

Observations before an administrative appellate court

A complainant was treated differently in
terms of pay and career advancement in
a public institution because of her gender.
Moreover, after she reported the discrimination to her employer, her employer
took negative decisions concerning her
career. The investigation showed that
there were no objective grounds for these
decisions regarding pay and promotion.
When compared with her male colleagues, it was clear that she had been treated unfavourably because she was a
woman. The HALDE also noted that the
complainant had suffered moral harassment which was clearly related to the fact
that she had reported discriminatory
behaviour in her career advancement to
her employer, then the administrative
court. The HALDE decided to present its
observations before an administrative
appellate court.Decision 2009-36 of 9
February 2009.

Observations before a labour
court
40

The complainant filed a complaint with
the HALDE because she believed that
her work contract had been terminated in
reason of her pregnancy. The HALDE’s
investigation disputed her employers’
claims and revealed that he knew that
the complainant was pregnant when he
decided to end her contract. The
employer, who accused her of professional negligence, was unable to provide
any evidence proving such negligence.
As a result the termination of the contract
was considered to be discriminatory
because it was in reason of the
employee’s pregnancy. It was thus
deemed null and void. The HALDE decided to present its observations before a
labour court. Decision 2009-244 of 15
June 2009.

plinary layoff. The complainant had received no negative feedback in the 17 years
she had worked with her employer and
no such disciplinary measure had ever
been taken against an employee in the
previous 15 years. Moreover, the
employer notified her that he had a
problem with her adoption leave only two
days after having been informed and
failed to provide evidence proving the
complainant to be at fault. Given these
facts, the HALDE considered that a
discriminatory disciplinary measure had
been taken against her on grounds of her
family status. The complainant was heard
before a labour court and the HALDE
decided to present its observations before this court. Decision 2009-290 of 29
June 2009.

Recommendation

Observations before a labour
court

A complainant considered that she had
been excluded from a hiring process for
a position of real estate agent in an agency for not disclosing information on her
family status. She thus filed a complaint
with the HALDE. The investigation established that the employer felt he needed
information on candidates’ family status
to assess their profile. He admitted to
having ended the interview with the
complainant early because she refused
to answer such questions. The employer
confirmed that he did not have time to
ask about her professional skills during
the interview. There was evidence giving
rise to the presumption that the complainant suffered hiring discrimination in
connection with her family status, that the
employer was unable to justify with objective elements deprived of relation to
discrimination. The HALDE recommended that the employer change his interview methods and compensate for the
injury suffered by the complainant.Decision 2009-218 of 15 June 2009.

Observations before a labour
court

For several years, a complainant had
been taking steps to adopt a child. The
day she was officially informed that there
were two children for her to adopt in
Colombia she notified her employer of
the adoption leave she planned to take.
During her leave, she was given a disci-

A complainant filed a complaint with the
HALDE about her dismissal ten days
after the legal maternity protection period
ended while she was on a parental leave.
The employer stated that the complainant’s problems were observed prior to
her maternity leave. When asked the real
reasons for her dismissal, he deliberately
and repeatedly refused to respond. An
investigation established that the grievances made in the notice of dismissal
lacked precision and they corresponded
to the period in which the employer knew
the complainant was pregnant.
In the case in point, the burden of proof
lies with the employer who failed to provide any evidence to demonstrate that the
dismissal was based on objective
elements deprived of relation to discrimination. The HALDE decided to present
its observations before a labour court.
Decision 2009-388 of 30 November
2009.

Observations before an appellate court after expertise and
comparative analysis were
provided

A female executive in a large company
did not resume the same level of responsibility and comparable pay after her
maternity and parental leaves as she
previously had. She filed a complaint with
rappoRt annuel 2009

The HALDE’s Three Priorities

the HALDE. Given the difficulties of the
case and the disagreements between
the employee and her employer on the
panels in which comparisons were drawn
up, the HALDE decided to call upon an
expert in Decision 2008-21 of 11 February 2008.
The expert established differences in pay
between men and women that were not
justified by objective evidence and The
HALDE’s investigation noted the stagnation of the employee’s career after she
returned from maternity and parental
leaves. Such evidence and the changes
in position showed that the complainant
had been victim of a series of indirect and
direct discriminatory practices with regard
to her pay and career advancement
based on her gender, her pregnancies
and her family status.
The HALDE decided to present its observations before a competent appellate
court. Decision 2009-404 of 14 December 2009.

Trade union
activities and
political opinions

Discrimination on grounds of trade union
activities and political opinions concern
6% of complaints filed with the HALDE.
They can be direct or indirect, for instance when bonuses are calculated taking
strike days into account.

Recommendation

The HALDE was called upon for a refusal to renew a fixed-term contract
opposed by a mayor. An investigation
showed that this decision was based on
grounds that were not in the service’s
interest, namely the complainant’s political opinions.
The complainant had been appointed to
be a law assessor by an opposing political party in the last elections. The HALDE
recommended that the mayor review the
case.Decision 2009-40 of 9 February
2009.

Recommendation

Several trade union members working in
a state-owned transport company had a
portion of their profit-sharing bonus taken
away because they participated in a strike. The HALDE noted that the profit-sharing agreement made a difference
between absences that are not considered as actual working time according to
the Labour Code. As a result, all such
absences did not have the same consequences on the bonus amount and the
agreement gave rise to discriminatory
situations. The HALDE asked the Minister of Labour, Social Relations, Family,
Solidarity and Urban Affairs to add a
section to his circular note of 14 September 2005 on workers’ savings saying that
any absences that are not legally related
to actual work should have the same
consequences.Decision 2009-230 of 15
June 2009.

Age

One of the HALDE’s first decisions in
2005 concerned age discrimination. The
doctrine that the Council built over its first
term is explained in pages 53-56.
In 2009, direct and indirect age discrimination accounted for 5% of complaints
regarding access to the labour market
and promotions.

Recommendation and observations before an administrative court

A park and workshop worker was not
promoted to a higher category of staff in
reason of his age, despite the fact that he
passed the relevant competitive examinations. The HALDE considered that the
age limit of 38 years old laid down in the
Order of 21 May 1965 was discriminatory
with respect to the Directive 2000/78.
The HALDE recommended that the order
be amended. It also recommended that
the complainant be promoted and
compensated for the moral and material
damage he suffered. The HALDE decided to present its observations before
the administrative court.Decision 2009147 of 6 April 2009.
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Recommendation

A firm was looking for an experienced
legal expert with a minimum five years
experience in a comparable position. The
complainant, an experienced legal expert
in asset administration, aged 56, was not
considered for the position from the
outset and not given an interview because he was overqualified. The HALDE
considered that there was reason to
presume age discrimination had taken
place. The company failed to provide
evidence that proved that its refusal of
the candidate was based on objective
elements. The HALDE recommended
that compensation be paid for the injury
he suffered and that the firm’s hiring
practices be changed.Decision 2009-199
of 27 April 2009.

Recommendation

A large chain of stores advertised that
candidates seeking to open a store or
buy an existing store should be between
25 and 50 years old and not be single.
The HALDE noted that the age and
family status requirements violated Criminal Code provisions obstructing the
normal exercise of an economic activity.
This large chain of stores affirmed that its
requirements were not necessary and
decided to no longer cite them in advertisements. The HALDE took note of this
positive change and asked to be informed of any further action of implementation taken.Decision 2009-240 of 15 June
2009.

Religious
beliefs

Discrimination on grounds of religious
beliefs can lead to harassment. Taking
one’s religious beliefs into account in the
workplace is a concern for many companies. One of them called on the HALDE
for its opinion. A precedent setting decision (see page 42) defines what religious
freedom covers and its limitations because of sanitary and security requirements.

Recommendation
41

A urological surgeon complained that he
was harassed and abusively accused of
proselytizing and performing ritual circumcisions by hospital workers. The
HALDE noted that such treatment, based
on the complainant’s religious opinions,
was undermining his dignity and creating
a hostile, degrading, humiliating and
offensive environment for him and constituted discriminatory moral harassment.
The HALDE therefore recommended
that the hospital director remind the entire
staff, and particularly the people working
in anaesthesiology and operating rooms,
of what the principle of non-discrimination entails. The HALDE also recommended that this decision be enclosed in the
complainant’s administrative file and that
the hospital director insure appropriate
compensation.Decision 2009-125 of 2
March 2009.

Absence of discrimination

A complainant who wears a headscarf
was assigned to promote perishable
goods in the meat and deli section of a
supermarket. She refused to remove her
headscarf to wear a regulatory hat in
compliance with sanitary requirements
and was fired.
The Labour Code gives the employer the
power to establish restrictions on religious freedom if they are justified by the
nature of the work to be done and its
purpose.
Wearing special clothing was a sanitary
measure that the employer had to enforce. It should be considered a religious
restriction that was justified by the work
to be done and based on objective
elements deprived of relation to discrimination.Decision 2009-311 of 14 September 2009.

Promoting equality
Precedent setting decisions

In 2009, the HALDE adopted general
recommendations to improve our law,
clarify complex legislation and explain
the connection between our laws and
contradictory obligations.

Eliminating restrictions on access to jobs based on nationality

In light of the Advisory Board’s report on
closed jobs, the HALDE has noted that
with the exception of jobs connected with
the exercise of national sovereignty or
government powers, rules restricting
access to certain jobs on grounds of
nationality is not justified. It recommends
that such rules be eliminated and reserves the right for a job-by-job study to be
conducted on why it is relevant to keep
the nationality requirement.Decision
2009-139 of 30 March 2009.

Genuine gender equality in
the workplace

The HALDE made recommendations to
the Prime Minister, relevant Ministers
and social partners on genuine gender
42

equality. They concerned equal representation on boards of directors of private
and state-owned companies, enforcement of a national multi-industry agreement concluded in March 2004 and
parental leave reform to ensure better
task sharing between parents.Decision
2009-237 of 29 June 2009.

Clarifying legal rules on discrimination on grounds of pregnancy during trial periods

The HALDE studied methods for enforcing the principle of non-discrimination in
reason of an employee’s pregnancy
during trial periods. It took a close look at
certain provisions of the Labour Code on
trial periods regarding rules ensuring
protection for pregnancy and maternity
and the principle of non-discrimination. It
found that there was duplication and a
certain number of imprecise passages,
and even confusion as to what sanctions
apply. It recommended that the government clarify the legislation in question.
Decision 2009-245 of 15 June 2009.

Guidelines for possible restrictions of religious symbols in
the workplace

Sexual
orientation

Discrimination on grounds of sexual
orientation still exists in the workplace
and at times leads to harassment.

Observations before a court

A civil servant working in a municipality
filed a complaint with the HALDE because of moral harassment on grounds of
his sexual orientation and homophobic
slurs by one of his colleagues. No disciplinary action was taken against the
colleague in question. Yet the complainant was punished and then transferred.
The HALDE recorded a testimony attesting to the verbal abuse. The city hall did
not take adequate action to address the
discrimination, the HALDE therefore
decided to present its observations before the court dealing with this case.
Decision 2009-221 of 8 June 2009.

Freedom of religion and belief is applied
in the private business sector within the
limits of abuse of the freedom of expression, proselytizing and pressure on other
employees. The Labour Code allows
employers, as part of their management
powers, to establish restrictions on individual and collective freedoms in a company if they are justified by the nature of the
work to be done and are proportional to
its purpose. Today, two types of considerations can justify a restriction on the freedom of religion and belief: first, health
and work safety requirements, and
second, requirements related to the nature of the work to be done by the employee.
When a restriction on this freedom is
justified by the specific nature of the work
to be done, its procedures and consequences should be discussed with the
people concerned so that their beliefs
can be reconciled with the company’s
interest as much as possible. Judges
require that the relevance and the proportionality of the decision be justified on a
case-by-case basis regarding the
employee’s work and its context so that a
restriction is based on objective elements
deprived of relation to discrimination.
Decision 2009-117 of 6 April 2009.
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The HALDE’s
opinion polls
and analyses

agreements in this area and recommend
that the government make such negotiations mandatory.

tunities practices: How companies are
responding to the HALDE”).
Three tables sum up the main results of
the survey.

“Framework for acting and assessing initiatives” survey sent
to 250 major companies

The HALDE-ILO opinion poll

For the third consecutive year, the
HALDE and the International Labour
Organization have conducted an opinion
poll with employees from the private and
public sectors. The results have helped
the HALDE in making recommendations
to:
• Companies so that they report their
action to promote equality and set up
whistle-blowing systems,
• Employee representatives so that they
monitor anti-discrimination efforts,
• Social partners so that they negotiate

A survey, conducted since 2005 in 250
major French companies and published
on an annual basis, took stock of progress
being made in fighting discrimination.
“Framework for acting and assessing
initiatives” has kept track of results. In
2009, the HALDE asked 250 companies
and 174 replied despite the economic
downturn, i.e. a rate of 70%. The responses have been reviewed in the handbook, “Pratiques pour l’égalité des chances, que répondent les grandes
entreprises à la HALDE?” (Equal oppor-

Concrete action to promote equality since 2006
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Responses to 2008 survey in 2009
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Concrete action

The “Framework for acting and assessing initiatives” survey conducted in 2008-2009 included both general questions (e.g. “Does
the company conduct action to promote addressing the principles of equality and non-discrimination in social dialogue?) and questions on concrete action (e.g. “Have you signed specific agreements on equality issues?). Responses show that although companies
are taking more and more action, there is still a discrepancy between their announcements and their actual accomplishments.
A new question was added in the 2008 survey to identify discrimination grounds in the main measures taken.
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Companies have mainly worked to tackle discrimination on grounds of disability and gender equality (which were mentioned most)
and age (mainly against seniors).
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Main results and general
trends

As in previous years, the HALDE noted
that there was a discrepancy between
responses to general questions and their
translation into concrete action.
Some 90% of companies said they have
signed an agreement to fight discrimination and promote diversity. Some 77%
have put action plans into place and 73%
have set up a special body to address
discrimination. Some 61% said that they
monitor their action, versus 51% in 2007.
Such indicators have improved considerably when compared with 2007.
Over 25% of companies now use discrimination tests. This self-assessment
method is no longer the exception. However, only 56% (54% in 2008) of companies take corrective action after assessments have been made, which is not
enough.
Some 89% of companies said that they
are working to raise awareness and train
employees, which is the same as in
2007. Employee representatives still lack
training: 33% of companies said they
have taken this group into account and
only 50% indicated that they have worked
to educate managers.
In 2008 and 2009, 80% of companies
reported their monitoring measures and
indicated the ways they were making
their procedures more objective. The
HALDE noted that career management
was being addressed more effectively.
Some 71% of companies said they are
working to make their hiring processes
more objective and 68% are doing the
same with regard to career management
procedures. Work being done remains
piecemeal and targeted. HR procedures
are rarely overhauled.
Some 80% of companies said they have
worked to promote social dialogue and
70% said they have signed agreements
in this area. However, few of the agreements signed specifically address discrimination (10%: 49% address disabled
people, 48% address equality in the
workplace, which are mandatory). Age is
rarely addressed in agreements (mentio-

ned by 14% of companies).
The HALDE recommends enhancing
social dialogue and getting social partners
involved, especially in negotiating
comprehensive and specific agreements
beyond legal requirements for introducing whistle-blowing systems and evaluating policies.

The “Framework for
acting and assessing initiatives” survey and recruitment
agencies
The HALDE continues to work with
recruitment agencies (French government employment centres, an association of executive recruitment firms APEC, temporary employment
companies, members of Syntec and/or
the À compétence égale Association of
recruitment agencies working to promote
diversity). Since they have direct contact
with employers, their involvement in
preventing discrimination is crucial. In
December 2007, they collectively made
an agreement with the HALDE to refuse
all discriminatory job offers and to
communicate this decision to their collaborators and clients. An ethics committee
was set up in 2008 to make sure this
agreement was enforced.
In 2008, the HALDE asked recruitment
agencies about their practices in the
workplace and what they were doing to
promote equality. More responded this
year: 143 responses versus 86 in 2007 of
the 200 agencies surveyed.
Their feedback helped identify the main
progress being made. For example,
discrimination was included in legislation
creating the government employment
centres. A “management guide on discriminatory situations in local agencies”
dated 2 July 2008 was distributed.
Temporary employment companies
developed training resources. And
recruitment firms communicated on their
anti-discrimination and certification
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efforts.
A summary will be drawn up and
published in early 2010.

The “Framework for
acting and assessing
initiatives” and municipalities, departments and regions
The HALDE sent a survey to large municipalities, departments and regions
(regional councils, departmental councils,
urban communities, big cities and some
agglomeration communities) to identify
action being taken to fight discrimination
and promote equal opportunities.
Using “Framework for acting and assessing initiatives” model, it was drawn up
with representatives from municipalities,
departments, regions, associations of
locally elected officials, the French Agency for Social Cohesion and Equal Opportunities (Acsé) and the French National
Centre for Civil Servants in Municipalities,
Departments and Regions (CNFPT) to
be used as a user’s guide and self-assessment form. Thanks to this survey,
information could be shared and a way
forward was established. Best practices
were showcased that could be used by
other municipalities, departments and
regions. The work drew on agreements
linking the HALDE with major associations of elected officials and on trials in
the city of Besançon.
Some 102 of the largest municipalities,
departments and regions and two management centres responsible for 823
municipalities, departments and regions,
responded to the HALDE’s survey.
Some 48% of the municipalities, departments and regions officially undertook to
hire without discriminating or are in the
process of doing so, but they are still not
communicating very much about their
action.
Some municipalities, departments and
regions have however developed training
courses on preventing discrimination
starting often with middle and senior
management.
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Few municipalities, departments and
regions assess discrimination. Some
43% review career advancement, but
only some make comparisons between
the various categories of staff (regarding
their gender, age, disability, trade union
activities). Some 43% communicate the
results of these assessments to elected
officials and social partners. Only 17%
use indicators to identify and monitor
discriminatory practices.
Although 59% of municipalities, departments and regions said they were establishing dialogue with social partners,
only 25% have signed official agreements and only 31% have addressed the
legal obligation to negotiate with trade
unions on measures promoting gender
equality.
Some 71% of municipalities, departments and regions have set up a system
for meeting with discrimination victims to
provide them with information and
guidance. However only 28% have developed ways to inform their staff of their
rights and means of redress and 29%
stated that they have set up a whistleblowing system.
As regards recruitment, 63% use an
objective CV selection grid.
Only 46% use an objective evaluation
grid in selection committees. Overall, few
municipalities, departments and regions
develop ways to verify the selection
process and to justify it if need be. Yet,
73% give reasons for why they reject
candidates.
Municipalities, departments and regions
are making efforts to diversify recruitment: 59% seek young candidates from
a diverse range of schools and 69% seek
the most disadvantaged candidates in
government employment centres, local
offices, etc.
Municipalities, departments and regions
are developing ways to assist internal
candidates in administrative competitive
examinations with personalized programmes to help them acquire qualifications
they lack, for example.
Some 75% of them use references or
skill evaluation grids for career manage-
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ment. But only 27% have established
indicators to monitor promotions and/or
job mobility by type of staff (age, gender,
disability, trade union activities). Some
91% of them state that regulatory seniority requirements may not be the sole
grounds for internal promotion.
The HALDE is thinking about using this
evaluation tool in the future because of
the interest that municipalities, departments and regions have shown.

Preventing discrimination in
the workplace in municipalities, departments and regions
Diagnostic work with the city
of Besançon

Together with the city of Besançon, the
HALDE tested diagnostic methods for
action taken by this municipality. Its work
helped identify the problems and success
factors for the policy for city workers but
also users of city services.
The HALDE submitted its recommendations to the city of Besançon in May 2009.
They may be followed by other municipalities, departments and regions.

Enforcing the Charter for the Promotion
of Equality in the
French Civil Service
After signing the Charter for the Promotion of Equality in the French Civil Service
in December 2008, the HALDE and the
Directorate-General of the French Civil
Service (DGAFP) sent a survey to ministries and the main public scientific and
technical institutions in the second half of
2009 with a view to establishing an initial
assessment of how the Charter is being
enforced. It asked government administrations about their recruitment and staff
management practices and their work to
promote equality. The responses were
reviewed and submitted to France’s High
Council for the Civil Service on 17
December 2009.

Methods for assessing career
access and advancement of
second- and third-generation
immigrants in France’s civil
service

A method for assessing career access
and advancement of second- and thirdgeneration immigrants in the French civil
service was established with the French
Institute of Demographic Studies (INED).
Since February 2009, the results can be
found on the Acsé and the HALDE
websites.

Assessment of the
human resource management in national
broadcasting companies
At the Parliament’s request, the HALDE
assessed human resource management
policy in national public broadcasting
companies to tackle discrimination and
better reflect the diversity of the French
society. This report was based on work of
the Inspectorate-General of Social
Affairs, the Inspectorate-General of
Cultural Affairs and on the survey conducted by the INED on career advancement
according to employees’ origin. It stressed
the fact that the situation was the same in
the three companies audited as in leading
French companies, even though they
were supposed to be setting an example.
Some work targeting specific audiences
is being conducted (disability, older
workers, gender equality, social diversity)
and is producing a wide range of results.
Discrimination prevention based on the
review of human resource management
is still not given much consideration. The
HALDE makes recommendations to
promote progress and offers its assistance in developing methods to do so.
One such method is an evaluation grid
which could also be used in the entire
broadcasting sector, private and public
alike.
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Education
Action taken on complaints
Origin

Roma children are still often not allowed
to enrol in schools. The HALDE has
already pointed out that, irrespective of
the parents’ administrative status, a child
has the right to attend school. The
HALDE has taken much action in that
connection. An HALDE decision welcomes a prefect’s decision to use his power
to act on behalf of a mayor and automatically enrol Roma children in school.

Recommendation

The Amitié tsiganes Association working
for Gypsies’ rights informed a local
correspondent in Nancy that a mayor did
not allow two Roma children to enrol in
school in their municipality on the basis
that they were not legally residing in
France. The local correspondent first
tried to provide conciliation services and
the mayor refused. The families therefore
filed a complaint with the HALDE.
The right to education is a fundamental
right which exists independently of the
migrant’s legal right to reside in France.
The prefect, the regional director of
education and national director of education intervened and enrolled the children
in school.
The HALDE stated that this exemplary
action was the only appropriate way to
address a mayor’s systematic opposition
and recommended that the ministers
concerned circulate instructions so that
this type of action becomes routine.
Decision 2009-231 of 8 June 2009.

Recommendation

A refusal to enrol a doctor with a foreign
medical degree in a university contradicts
a 1984 order and constitutes discrimination on grounds of origin.
A complaint was filed with the HALDE
because a doctor with a foreign medical

degree who wanted to re-do a portion of
his studies so that he could practice in
France was not allowed to enrol in a
university. The university in question did
not admit him on grounds that he was
able to practice medicine in his country.
Order 84-177 of 2 March 1984 is directed
at foreign doctors. It allows for exemptions depending on the results of the first
year of a six-year medical program
(Premier Cycle des Études Médicales PCEM1). This refusal is contrary to this
regulation and substantiates discrimination on grounds of origin. The HALDE
asked the university to stop this practice
and to apply non-discriminatory requirements. It notified the Ministry of Higher
Education and Research of its decision.
Decision 2009-255 of 29 June 2009.
Since education is an absolute right, the
HALDE recommended that all children in
French Guiana be enrolled in school,
regardless of their administrative status
and that of their parents.
A trade union association filed a complaint
with the HALDE regarding discrimination
in access to education in French Guiana.
It was discovered that the documents
required by certain municipalities could
apparently not be provided by foreign
children. Such requirements excluded
some children from the education system.
The HALDE recommended that the
municipalities concerned stop such practices and that the prefect exercise his
powers to make municipalities comply
with the law. It recommended that the
local education officer reactivate the
education watch centre. Lastly, it recommended conducting an assessment of
needs and measures to take to address
the problem of children’s not attending
school.
Decision 2009-318 of 14 September
2009.
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Health Disabilities

Since its inception, the HALDE has
sought to enforce the Act of 10 February
2005 which ensures that disabled children can attend their designated school,
generally the closest one to their home.
Education is a fundamental right requiring strict compliance. The HALDE made
recommendations to help remove the
material obstacles preventing disabled
children from attending school (see page
49). Also, the HALDE established the
discriminatory nature of practices preventing disabled children or those with allergies from participating in extra-curricular
activities and meals in cafeterias. A
Marseille administrative court validated
the HALDE’s position in its decision of 9
March 2009 (see page 24).
Local correspondents may draw on the
HALDE decisions to find solutions to
enrol disabled children in school and to
change any discriminatory practice brought to their attention.

Local correspondents’ conciliation services

Two examples illustrate local correspondents’ work in this area:
A local correspondent in the Paris region
helped find a solution so that a student
with food allergies could eat in the school
cafeteria. He suggested that the parents
prepare their child’s school lunches.
A disabled child was able to attend school in Moselle. A local correspondent was
informed of problems she was having
and proposed a practical solution. He
was able to re-organize a classroom
schedule so that the disabled student
and her class could attend class in acces-
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sible classrooms.
The HALDE considered not allowing
people to attend vocational training courses if they have health problems was
discriminatory if a medical opinion has
not been provided.

Mediation

A complaint was filed with The HALDE
because the complainant was refused
access to vocational training for health
reasons. After having passed admission
tests, the complainant was notified that
his candidacy was rejected on grounds
of “medical restrictions”, presumed by the
training centre. The HALDE therefore
conducted investigations and established
that a doctor had not assessed the
complainant’s capacity to do the job.
The complainant and the perpetrator
agreed to participate in mediation.
Decision 2009-28 of 2 February 2009.

Age

Age limits preventing access to paying
and private training courses are discriminatory under criminal law and the HALDE
can use its power to propose a settlement including a criminal fine and
compensation.

Recommendation and penal
transaction

A complainant aged 56 was not allowed
to enrol in a driving school instructor class

open to candidates aged 21 to 45. The
training centre stated that a candidate
aged over 50 could only be admitted on
an exceptional basis. The HALDE established the existence of discrimination
within the meaning of Articles 225-1 and
2 of the Criminal Code. It recommended
that registration requirements be changed and proposed a penal transaction
(negotiated criminal sanctions).
Decision 2009-137 of 30 March 2009.
In addition, age limits still exist for accessing education programmes and research
allowances and grants. Such barriers
stem from legislation and non-written
rules. The HALDE recommended that
discriminatory age limits be eliminated.

Recommendation

Two complainants aged 33 and 36 could
not apply for a research allowance
because of their age. A regulation stipulated an age limit of 25 and 30 years old
depending on the grant. The Minister for
Higher Education and Research justified
this limit by stating that it enabled the best
candidates to be recruited since they are
allegedly among the youngest holders of
post-graduate degrees (diplômes d’études approfondies). She also claimed that
it also made it easier for them when they
reach the job market because their age
would not be an issue. She however
explained that this limit could be eliminated in an upcoming reform.
The HALDE considered that the government did not provide arguments justifying
the proportion of this measure that substantiated age discrimination. It neverthe-

less took note of the government’s reform
and recommended that the decision at
issue be repealed.
Decision 2009-208 of 18 May 2009.

Recommendation

The complainant aged 36 was not granted financial aid from municipalities,
departments and regions to complete her
doctorate. The HALDE investigations
showed that no candidate over 28 was
shortlisted for an interview. The case
contained an e-mail sent by a professor
close to the laboratory indicating that the
complainant did not meet the age requirements. When questioned by the
HALDE, the head of the laboratory admitted that there were no official age requirements. The HALDE concluded that the
complainant did not have a chance for
financial aid and decided to recommend
a notification of the law. It also recommended that the complainant be compensated. Decision 2009-209 of 18 May
2009.

Promoting equality
Precedent setting decisions
Homophobia and discrimination on grounds of sexual
orientation in schools

The HALDE adopted a precedent setting
decision to tackle homophobia and discrimination on grounds of sexual orientation
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that students and staff in the national
education system could suffer in lower
and upper secondary education. The
HALDE intends to encourage prevention
and awareness raising measures in
schools. Decision 2009-14 of 12 January
2009.
Recommendations were made to the
Education Ministry taking this into account
and making it easier for associations to
take action in schools.

The HALDE welcomed the fact that in its
circular at the start of the 2009 academic
year, the National Education Ministry put
fighting discrimination at the top of its
agenda including one of the HALDE
Council’s recommendations in the
following decision:
“The rules of procedure must include the
refusal of all forms of discrimination and
list them clearly, and the prohibition of
any discriminatory harassment undermi-
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ning a person’s dignity. The same applies
to insulting or defamatory remarks.»

Disabled children in schools
Along the same lines, the HALDE made
overall recommendations to improve the
way disabled children are treated in
schools. These recommendations aim
to:
- Improve statistics on disabled students,
especially the actual time they spend in
mainstream classes,
- Increase parents’ knowledge about their
disabled children’s schooling rights, and
different means of redress,
- Remind elected officials of their legal
obligations regarding accessibility,
- Increase the number of teachers in the
medical-social institutions,
- Ensure that there are enough specialized teachers to meet the needs of school principals and other teachers,
- Promote the idea of creating more
stable and specific support staff posts.
Decision 2009-102 of 16 February
2009.

The HALDE
partnerships
and studies
E-learning

Together with the National Education
Ministry, the HALDE has devised an
e-learning course to fight discrimination
for educators and students.
This e-learning course, tested in 20082009, was disseminated in spring 2009.
All local education offices and regional
education offices working in a network
ensure progressive coverage of all schools. This tool was widely used. Some
6,657 downloads and 11,736 hits were
recorded at 31 December 2009.

Partnership with the National
College for Education Management

The HALDE and the National College for
Education Management (ESEN), educa-

ting management staff in the national
education system, have been testing the
training course for instructors. Two training sessions were held for the first
graduates working to fight discrimination
in regional education offices.
The HALDE introduced a training
programme on preventing discrimination
in continuing education, in partnership
with and targeting the GRETA continuing
education programmes in the Ile-deFrance region.
Staff members in charge of recruiting
interns were trained in March and 35
GRETA presidents in the Ile-de-France
region were trained in October. In addition, the HALDE gave several classes on
the principles of discrimination law in
2009.

A study in the top graduate
schools

A survey entitled “Egalité des chances et
grandes écoles” (Equal opportunities in
France’s top graduate schools) was
conducted in France’s top graduate
schools from January to June 2009 to
better understand the various efforts
being made by these schools. The survey
gathered information and aimed to raise
more awareness about fighting discrimination and promoting equality.
Some 99 schools, many of which are
members of the Conférence des grandes
écoles, a major network of French
graduate schools, took the survey.
Most of them are working to improve
access to higher education, especially for
upper secondary school students in
disadvantaged neighbourhoods. They
provide aid so that upper secondary
school students from priority education
areas (zones d’éducation prioritaireZEPs) and foreign students can succeed
academically.
Based on the model of priority education
agreements, and since the Charter for
Equal Opportunities in Access to the Top
Education Courses was signed in 2005,
many initiatives and partnerships have
been established with upper secondary
schools in priority and disadvantaged

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ

areas and higher education institutions to
help students with potential pursue their
studies and enter the top schools.
Efforts are focused on having teachers
and volunteer students tutor and assist
students from sensitive urban zones
(zones urbaines sensibles–ZUS) and
ZEPs.
Exceptional assistance programmes
have been set up, such as exempting
need-based scholarship recipients from
registration fees. However many schools
are not able to indicate the exact number
of need-based scholarship recipients in
their schools.
Some top graduate schools have indicated their efforts to direct girls towards
science and technology courses.
Despite the signing of a disability charter
established by the network of top graduate schools (Charte “Conférence des
grandes écoles / handicap”), not much
has been done when it comes to disabilities and some buildings remain inaccessible to disabled students.
Lastly, the survey found that there is a lot
of discrimination when looking for
internships: 53% of discrimination reported at the top graduate schools occurred
when students were looking for
internships. In 65% of cases, discrimination was based on origin, which made it
the leading ground for discrimination,
followed by gender which accounted for
12% of cases.

Preventing discrimination in
technical and vocational secondary schools

The HALDE set up a working group in
May 2009 on preventing discrimination in
recruiting interns and during internships,
especially when it comes to vocational
and technical secondary school students.
The HALDE provides guidelines for
setting up whistle-blowing systems which
make it easier to address discrimination
in schools and regional education offices.
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Housing
Access to housing, indispensable for every person’s social integration, is one of the HALDE’s three priorities. Some 577 complaints
were filed in 2009 in the field of housing, accounting for 5.5% of total complaints.

Action taken on complaints
Origin
Two new cases of refusal to rent because of the domicile of a guarantor providing a security deposit were filed with the
HALDE.
In 2005, the HALDE had considered
discriminatory a refusal to rent to people
who had overseas guarantors. It recommended an amendment to the Civil Code
providing a legal basis for such discriminatory behaviour. Act 2006-872 now
states that collateral for the rent can not
be rejected on grounds of nationality of
the guarantor or geographic location.

Recommendation and penal
transaction

The fact that the guarantor lived in an
overseas department was the reason for
the refusal to rent. The same requirement
was set out in the term of an insurance
policy for unpaid rent. Such reasoning
was considered against the law and
substantiated discrimination within the
meaning of the Criminal Code. The
HALDE reminded the agency’s negotiator and the insurance broker of the provisions of the Criminal Code and proposed
a penal transaction (negotiated criminal
sanctions) to the agency. It recommended that the insurance broker modify
insurance requirements so that they
comply with the Criminal Code. The
HALDE notified the National Federation
of Real Estate Agents (FNAIM) of the
decision.Decision 2009-138 of 30 March
2009.

Recommendation

Suspecting that her Creole accent was
the reason her appointment to visit a
rental property was cancelled, a complainant asked her colleague to contact the
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real estate agency. Her colleague was
allegedly given an appointment using the
complainant’s name, confirming that the
rental property was available. However,
in the end, the application would not be
chosen. The real estate agency explained that her application was incomplete.
It stressed that the guarantor’s letter did
not comply with insurance company
requirements. Yet inquiries to the insurance company showed that the tenant’s
application that was accepted did not
include a guarantor’s letter when it was
sent.
The HALDE therefore recommended
that the agency compensate for the injury
suffered by the complainant and informed the latter that if she did not receive
satisfactory compensation she could
bring her case before a civil court to
obtain compensation. She should benefit
from the shift in the burden of proof. In
this case, the HALDE would present its
observations before the court in question.
Decision 2009-204 of 27 April 2009.
In another case, a landlord refused to
rent her property on grounds of the
tenant’s origin.

Observations before a criminal court

A complainant, a former Algerian soldier
who fought on the French side during the
War of Independence, aged 74, 80%
disabled, filed a complaint with the
HALDE. His application was accepted by
a real estate agency, but then the rental
apartment had been taken off the market.
The owner stated that she did not want to
pay the fees for an assessment of energy
performance, which has been mandatory
since July 2007. The property could not
be rented and the owner stated that she
intended to sell it.

The complainant therefore asked another
real estate agency and he was told that
they did not have any rental property
corresponding to what he was looking
for. A test established that this was untrue
and that an apartment was apparently
available. In fact it was the same apartment that was put back on the rental
market in this other agency a few days
after the first refusal to rent.
The false nature of the initial grounds for
refusal was demonstrated and the testing
confirmed the existence of discriminatory
instructions given to the second agency.
The case was referred to a criminal court
by the public prosecutor and the HALDE
decided to submit its observations.
Decision 2009- 295 of 28 July 2009.
Moreover, the HALDE was called upon
further to unequal treatment in implementation of rules governing the legallybinding right to housing.

Recommendation and observations before the Conseil
d’État

Provisions of the Building and Housing
Code require non-Community citizens
with a one-year residence permit to be in
France for at least two years before being
able to engage in proceedings on the
legally-binding right to housing. Such
provisions even apply when persons are
in an emergency situation for which no
time period is applied to European Union
citizens. This restriction substantiated
discrimination on the ground of nationality, contrary to national and international
provisions. The HALDE recommended
that it be repealed. The HALDE likewise
decided to present its observations in this
ongoing case before the Conseil d’État.
Decisions 2009-385 and 386 of 30
November 2009.
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Age

As is the case with grants and research
allowances, students are often discriminated against if they are not young. A
complaint was filed with The HALDE
regarding age limits for having access to
student housing.

Recommendation

A 61-year-old student who applied for
on-campus housing filed a complaint

with the HALDE. The Regional University
Center (CROUS) refused his application
on ground that student housing was for
students under 28. This practice was
discriminatory and is addressed in the
Criminal Code. It was discovered that six
other CROUS centres did not review the
applications of people over 28 years of
age. The HALDE asked CROUS to establish nation-wide non-discriminatory
practices and enforce the law. CROUS
issued instructions in that sense.
Decision 2009-116 of 2 March 2009.

Discrimination tests
The HALDE conducted a discrimination
test on access to private housing. The
type of discrimination studied was origin
(sub-Saharan Africa) revealed by a
person’s name.
The applications, the content of
conversations and personal data given to
private owners and real estate agencies
were comparable. Although a slight
disadvantage emerged in housing
applications, it was systematically against
the reference candidate. Each call was
made with an HALDE worker who was
under oath present.
The HALDE staff members who are
under oath served to ensure that the
methods were serious and test results
were authentic. Their statement reports
reflected the elements gathered in the
tests.

Some 77 operators (43 real estate
agencies and 34 private owners) were
tested in three areas (Paris, Essonne
and the greater Lille region).
Results of discrimination tests revealed a
risk of discrimination but used alone were
not able to establish a discrimination
offence. The HALDE investigated 15
situations and observed differential
treatment. Some 20 interviews were
conducted.
Further to the results of this test, The
HALDE issued a notification of the law
and referred 9 cases to public prosecutors.
It should be noted that 5 cases concerned
real estate agencies.
These 9 cases are now being investigated
by the public prosecutors concerned.
Decisions 2009-5 to 17 of 5 January
2009.

Promoting equality
Action in the
private
housing sector
Action in the
social housing
sector

professionals affirmed that they would
use them to address lessors’ offers that
are at times discriminatory. They were
very responsive to the HALDE
discrimination tests.

The HALDE “private housing” working
group met to assess the distribution of
the brochure “Louer sans discriminer”
(Renting without discriminating), present
the first test results established in
December 2008 and share information in
a summary of decisions on housing in
the private sector. The brochures were
distributed at events held by federations
all over France (conferences, regional
meetings, fairs, etc.). Qualitative feedback
was good: brochures were appropriate
for real estate practices. Real estate

The HALDE issued recommendations to
the Housing Ministry after conducting
work in the Consensus-Seeking
Conference on Social Diversity in
Housing.
The Ministry instructed social housing
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lessors to list all the housing that is
accessible to disabled people so that
they can allocate available accessible
housing to disabled people as a priority.

Non-discriminatory allocation
of social housing

The aim of having socially mixed tenants
is at times used as a reason for refusing
to allocate housing. Some people are
therefore refused housing on grounds of
their actual or supposed origin or their
nationality.
The HALDE reiterated that equal
treatment is based on fulfilling the
requirement of a minimum of 20% social
housing units for municipalities with over
3,500 inhabitants. It issued
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recommendation to:
- Municipalities, departments and
regions to fulfil their obligations in social
housing supply,
- Social lessors (prefects, local and
regional governments, collectors of “1%
housing” funds enabling employees to
obtain loans from their employer to buy
their main residence, do home
improvement, or move after being
transferred) to promote objective and
transparent procedures to ensure equal
treatment of social housing applicants
from the time applications are submitted
to the time housing is allocated.
Decision 2009-133 of 16 March 2009.
The HALDE discovered projects for a
Guide to Social Housing in the Hérault
and Ain departments making reference
to the decision reflecting its initial
impact.

Partnership with the Social
Housing Union (USH): A
guide to procedures published
by the USH including the
HALDE’s contribution

Begun in 2007, the partnership has
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focused on making procedures more
objective, an essential requirement for
practices and allocation procedures to
improve. It has been given concrete
expression with the inclusion of the
HALDE’s contribution in a “Guide to
Social Housing Allocation Procedures”
published in late 2009.
The USH set out official procedures and
practices and the HALDE shared its
experience, stressing the dangers of
discriminatory practices in allocation
procedures.

A study of five social lessors’
practices

The HALDE drew up a set of local best
practices to ensure equal treatment in
allocation procedures. Actions identified
at this stage include:
- Experience acquired in using a
standard form such as the social housing
application in the Loire region,
- Joint establishment of an allocation
policy linked to the Local Housing
Programme in the greater Rennes
region,
- Action and tests to prevent and fight
discrimination in the field of housing in
the greater Lyon region,

- Getting housing professionals involved
in preventing and fighting discrimination
in access to social housing via the
Commission for Equal Opportunities and
Citizenship (Commission pour la
promotion de l’égalité des chances
et de la citoyenneté - COPEC) in the
Hérault department,
- Lessons learned from work in a
European programme to prevent
discrimination in housing in the HauteNormandie region.
For each of the actions studied, the
HALDE focused its study on four types of
tools:
- Standard applications,
- Priorities and use: selecting
applicants,
- Monitoring and whistle-blowing
systems,
- Additional measures to assist in
changing practices when it comes to
prevention and anti-discrimination in
housing.
This study will be disseminated in early
2010 and could establish a working
group.
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Today the HALDE is well-known and recognized and has proven to be useful and
effective. Over the past five years, it has received over 30,000 complaints that
have resulted in 1,148 Council decisions. Some 64% of its recommendations
have been followed and action has been taken on 78% of observations it presented before courts.
Moreover, the HALDE has taken action and engaged in
partnerships with many different stakeholders in both the private
and public sector in social and economic spheres. In the field, it has
been able to build a network of over 100 local correspondents who
have been very effective.
The HALDE is now working in 81 departments in metropolitan and
overseas France.
The fact that it is well-known is proof that it is effective. Work
has been undertaken with many private and public stakeholders in

the economic and social spheres, ministries, local authorities, large
companies, recruitment agencies, real estate professionals and
associations.
In addition to this work, the HALDE has conducted public communication campaigns so that people can see what the HALDE does
and to insure that it becomes a means of redress for everyone.
Today, opinion polls show that 54% of the general public know that
the HALDE exists versus 16% in December 2005. Some 83%
consider that its action is effective and 96% consider combating
discrimination to be important.

Fighting discrimination
When handling claims, the HALDE examines all grounds for
discrimination, seeks better solutions so that victims enforce their
rights and makes recommendations to widen the scope of its
decisions and promote equal opportunities.
Origin is cited in 28% of claims and is the leading discrimination ground. The HALDE engages in criminal proceedings
provided for by law, when the defendants state their discriminatory intentions, which remains the exception.
In order to be as effective as possible, the HALDE most often
takes action in civil courts. In such cases, the plaintiffs must
present facts making it possible to presume that discrimination
has taken place. It is up to the defendants to demonstrate that
their decision is based on objective grounds and that there has
been no discrimination. As a result of the HALDE’s action, a
decision was rendered in a case relating to a refusal to rent a
property on grounds of origin. The compensation awarded
corresponded to three times the monthly rent. This precedent
setting decision now serves as a reference.
The HALDE l kewise asked the competent authorities to justify
differential treatment based on national origin, especially regarding international conventions ratified by France. It recommended significant changes to regulations and practices and they
were made. Further to its recommendation, all large families
residing in France are now eligible for a large family discount
card, regardless of their nationality. Thanks to the HALDE, court
decisions were rendered in many cases including the freeze on
military pensions of former fighters from former French colonies
and the refusal to pay family benefits to families of children who
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entered national territory other than for family reunification. The
HALDE hopes that the modification of legislation in force will help
curb the number of cases brought to court.
The HALDE submitted observations regarding a bill on controlling immigration, integration and asylum and regarding an
amendment to the data protection act to facilitate research in
measuring the diversity of origins, discrimination and integration.
The HALDE worked to facilitate the issuance of administrative
documents for travellers, such as identity cards and medical
insurance cards. Many times it pointed out that it was mandatory to enrol children in school, regardless of their parents’ administrative status. It broadened the scope of its decisions and
made recommendations on the status and situation of travellers
so that discriminatory provisions could be eliminated. It took a
stance on the situation of the Roma migrants, which were the
subject of a report by its Advisory Board.
The HALDE has given full meaning to the principle of nondiscrimination based on disability laid down in the Act of 10
February 2005. The HALDE monitored compliance with the obligation to enrol disabled children in school, but also worked to
gain equal access to extracurricular activities and school transportation, which is required if children are to be properly educated. It recommended that social housing be allocated as a priority to disabled people in accessible housing units. This
recommendation was the subject of an amendment of Article
R441-3 of the Building and Housing Code.
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The HALDE considered not allowing children with food allergies
to attend day care centres and school cafeterias to be discriminatory. A Marseille administrative court used its precedent setting
analysis. A number of city halls have now allowed these children
to bring their school lunches and therefore eat with their classmates.
The HALDE makes sure that employers have effectively sought
solutions so that disabled workers may be hired or keep their
jobs through reasonable accommodation and redeployment
measures.
Gender discrimination is mainly against women. The HALDE
uses a comparison based on comparable groups of male and
female workers to highlight unequal treatment and especially
unequal pay. It thus obtained court decisions compensating the
injury suffered, at times for years. Women are also victims during
pregnancy and when they return from parental leave. As a result
of the HALDE’s work, court decisions have been rendered with
very considerable compensation for delayed promotions, unpaid
bonuses and unfair dismissals. The HALDE disclosed decision
and helped make people feel less resigned to discrimination, as
can be seen in the increase in complaints filed by women.
The HALDE recommended that in similar situations, people who
have already raised their children be treated in the same way,
regardless of their gender. The Cour de cassation took a stance
in this connection in a recent decision. The HALDE issued
recommendations on gender equality to the government and
social partners, especially on equal representation in companies’
boards of directors, enforcement of a March 2004 national multiindustry agreement and parental leave reform for better task
sharing.
The HALDE has also taken action against discrimination on
grounds of trade union activity. As a result of the HALDE’s
work, the idea of discrimination by association has been recognized. A labour court took note of the HALDE’s observations and
considered that the real reason for a worker’s dismissal was the
trade union activity of her partner who benefited from legal
protection against dismissal.
Complaints made to the HALDE for discrimination on the basis
of trade union activity were often accompanied by discrimination
on other grounds such as origin, age, disability, or family status
via parental leaves. Behind these multi-ground discrimination
cases, there is often the hidden desire to dismiss an employee
and to get around providing the protection from which employee
representatives benefit.
The HALDE considers that all absences other than legal holidays should be taken into account in the same way. The HALDE
is therefore fighting indirect discrimination that occurs when
absences are taken into account in wage calculation.
Since 2005, the HALDE has been handing down decisions
on age discrimination. The HALDE has determined the discriminatory nature of such wording as “young dynamic computer

technician, chief financial officer between 30 and 40 years old”.
In 2006 and 2007, it reviewed several hundred thousands of
advertisements, and where necessary, recommended notifications of the law, penal transactions (negotiated criminal sanctions) and referrals to the public prosecutor. It has thus raised
awareness of the illegal nature of this commonplace practice
and most recruitment agencies have committed to no longer
mention age requirements. The HALDE has paid close attention
to indirect discrimination that under the pretext of an apparently
neutral requirement such as experience excludes certain age
groups. Moreover, the HALDE has requested detailed justifications for age limits in the civil service and in a number of public
service enterprises.
It managed to do away with certain age limits, particularly at
France’s state-owned power company, Electricité de France
(EDF), and the Health Ministry. The discrepancies established
by the HALDE have spread to other sectors. The question of
justifying age limits is now being raised in the three branches of
the French civil service and all state-owned companies.
The HALDE pointed out the employer’s responsibility in harassment on grounds of sexual orientation. It stated that transferring the victim was not an acceptable solution and perpetrators, colleagues and bosses should be punished.
As regards religious beliefs, the HALDE ensures compliance with the law. Religious freedom is a constitutional principle
guaranteed by laicité (secularism). Under such secularism,
government workers must not display any religious affiliation and
religious symbols may not be worn by students attending state
primary and secondary schools. The HALDE thereby has considered that not allowing a high school student to wear a Sikh
turban was legitimate. However, it considered not allowing
mothers wearing headscarves to go on school field trips to be
discriminatory.
Behind each HALDE decision is a concrete case, human
suffering, for which a solution is found. What’s more, when
the HALDE observations result in court decisions, case law is
established to serve as a reference for settling similar cases. The
HALDE has helped educate and train legal professionals, magistrates, lawyers and bailiffs. Together with the national police
department and gendarmerie, it established a training course to
gather and handle discrimination complaints more effectively.
Faced with the difficulty of producing evidence, the HALDE
considers discrimination testing to be an effective technique to
demonstrate unequal treatment. It conducted tests to verify hiring
processes and tested a technique to determine different types of
discrimination in renting private housing.
The HALDE has developed mediation techniques making it
possible to maintain employment. To be more effective, it set up
a network of mediators trained to use this technique.
The HALDE investigates an individual case then expands
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the scope of its decisions by making recommendations to
improve the law and practices. For example, the HALDE
considered that in cases where obligations for married couples
and those in civil unions are identical, the consequences for
them should be similar. This prevents unequal treatment on
grounds of family status and indirectly on grounds of sexual
orientation. This recommendation led the government to amend
legislation on death benefits.

Promoting equality

In handling complaints, the HALDE gains specific knowledge about
discrimination and how it works. It uses the lessons it has learned to
put forward measures to promote equal opportunities. It works in
three priority areas: employment accounting for nearly half of
complaints, housing and education.
For the past five years, the HALDE has been developing preventive
action and getting economic and social stakeholders to work on their
procedures, their practices, and their professional cultures. It has
proposed lines of action and solutions that are suitable for each of
them, whether they be employers, lessors, etc. and has shared its
tools.

Employment

As for employment, in 2005, the HALDE sent France’s major companies guidelines to help identify their practices and ways forward when
it comes to prevention issues. The “Framework for acting and assessing initiatives” survey has been followed up with information sharing
and assessments. Some 250 major companies have participated.
Corporate action and the main progress identified by the HALDE are
published in an annual report.
Similar guidelines were drawn up for recruitment agencies in the
public and private sector. Annual information gathered in a survey
helped share progress and problems in this area of work. Professionals have developed measures to correct such problems and they
are monitored on a regular basis. Commitments are tracked under
the authority of the HALDE in the ethics committee. The HALDE
publishes regular assessments of work done that professionals use
as a reference.

tions on educating disabled children, preventing discrimination,
getting rid of stereotypes in school textbooks, and preventing discrimination based on sexual orientation in school. It developed a training course for management staff in the national education system
on addressing discrimination. It worked on getting the top graduate
schools involved in preventing discrimination and promoting equality.
It set a working group on preventing discrimination in recruiting
interns and during internships, especially when it comes to vocational
and technical secondary school students. It made an anti-discrimination e-learning course available to those working in education.

Housing

As regards housing, the HALDE has been in charge of holding a
Consensus-Seeking Conference on Social Diversity in Housing. It
submitted recommendations to the government and launched a
partnership with the Social Housing Union (USH) to improve social
housing allocation procedures. In the private housing sector, two
awareness raising brochures have provided real estate professionals with appropriate tools and informed lessors on how to rent
without discriminating.
The HALDE action to promote concrete equal opportunities aims to
change practices and behaviours. This action uses an approach
based on consensus, making it possible for social and economic
stakeholders to participate. The HALDE has concluded partnerships
and agreements to make this participation official. The HALDE has
over 700 partners who are increasingly proactive in promoting equal
opportunities in an active network.

A similar system has been developed for municipalities, departments
and regions. The HALDE is helping implement the Charter for the
Promotion of Equality in the three branches of the French civil service.
At the Parliament’s request, the HALDE took stock of human resource management policy of national public broadcasting associations
in 2009.
In addition, since 2007 the HALDE has collected, together with the
ILO, information on employees’ viewpoints to identify the expectations regarding tackling discrimination.

Education

As regards education, the HALDE drew up a set of recommenda56

rappoRt annuel 2009

APPENDIXES
Main Decisions in 2009
Case Law in 2009
Acts and Orders

APPENDIX I

MAIN DECISIONS IN 2009
Origin
Origin - Housing

Decision 2009-138 of 30 March 2009
(see page 50).
Origin - Employment

Decision 2009-140 of 30 March 2009
(see page 39).
Origin - Housing

The HALDE considered that requiring prior
residence of five years constituted discrimination on grounds of nationality. This is
prohibited by the European Convention on
Human Rights, the International Covenant
on Civil and Political Rights and ILO
Convention No. 97 on Migration for Employment. The HALDE decided to present
observations in this connection before the
court hearing the case

Decision 2009-204 of 27 April 2009 (see
page 50).

Decision 2009-308 of 7 September
2009.

Decision 2009-231 of 8 June 2009 (see
page 47).

Origin - Nationality – Housing
The HALDE was called upon for a refusal
to rent based on nationality, the property
owner selected applicants using a questionnaire recorded on his answering machine. Among other questions, applicants
were asked to specify their nationality. The
semi-professional nature of the questionnaire, the way it was done and its length
showed that the perpetrator did not inadvertently violate rules or was unaware of
them. The HALDE considered that using
this type of selection criterion constituted an
offence of tying the rental of a property to a
discriminatory requirement, in this case,
origin or being a national of a certain
country. It decided to propose a penal transaction (negotiated criminal sanctions)

Origin - Education

Origin - Education

Decision 2009-255 of 29 June 2009 (see
page 47).
Origin - Housing

Decision 2009-295 of 28 July 2009 (see
page 50).
Origin - Regulations
A complainant, a Congolese national legally residing in France, was refused family
benefits for his two children who entered
France other than for family reunification. A
family benefits office then a social security
court refused the payment of family benefits. The Rennes Appellate Court only ruled
in favour of the request for the period prior
to the legislative reform of 19 December
2005.
The complainants decided to institute
proceedings before the Cour de cassation
and the HALDE decided to present its
observations before the court.

Decision 2009-299 of 7 September
2009.

Origin – Nationality
A complaint was filed with the HALDE
concerning the refusal to pay a minimum
old age pension based on Article L. 816-1
of the Social Security Code. This provision
established a requirement of uninterrupted
residence in France, solely for foreign nationals, of five years attested by a residence
or work permit.
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several times to explain the situation to the
local government finance office but was
unsuccessful. He also sent a check for the
amount of the initial fine. He finally ended
up paying the higher fine.
The HALDE established that French scheme requiring travellers to be attached to a
municipality for administrative purposes did
not provide for the use of the complainant’s
tax domicile for the initial fine even though
it was used as the mailing address for the
higher fine. The HALDE therefore concluded that sending a fine to the address of the
city hall to which a person is attached for
administrative purposes indirectly penalizes
travellers. This constitutes a breach of the
right to be informed of a criminal charge
without discrimination, as guaranteed under
Articles 6-3 and 14 of the European
Convention on Human Rights.
The HALDE recommended that the local
government finance office reimburse the
amount of the increase to the original fine
owed.
It recommended that the administration put
travellers on a par with persons who are
unable to provide proof of domicile and use
their mailing address for their vehicle registration certificates. Decision 2009-317 of

14 September 2009.

Decision 2009-312 of 14 September
2008.

Origin - Education

Travellers – Public Service
A complainant, a member of the Roma
community, was guilty of speeding, which
was detected by radar. The fine was sent to
the address on his registration certificate,
i.e. the municipality to which he is attached
for administrative purposes. Only the name
and zip code of the municipality were indicated, not his mailing address. He was
unable to be notified of the fine and therefore could not pay it within the required time
period. As a result, the fine was increased.
This time the notice reached his mailing
address which was registered at the local
tax office. The complainant attempted

Origin - Employment

Decision 2009-318 of 14 September
2009 (see page 47).
Decision 2009-337 of 28 September
2009 (see page 39).
Origin - Employment

Decision 2009-357 of 26 October 2009
(see page 39).
Origin - Employment

Decision 2009-357 of 26 October 2009
(see page 39).
Origin - Housing
The HALDE was called upon for a refusal
to rent. A real estate agency indicated that
the owner preferred another application. It
was discovered that an apartment was not
rappoRt annuel 2009
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rented even though the complainant had
solid financial guarantees. The HALDE
considered that elements of the case gave
rise to the presumption of the existence of
discrimination. It recommended that
compensation be paid for the injury suffered and decided to present its observations
before a civil court. Decision 2009-360 of

26 October 2009.

Health Disabilities
Disability - Education

Decision 2009-28 of 2 February 2009
(see page 48).
Disability - Employment

Decision 2009-29 of 2 February 2009
(see page 39).
Disability - Employment

Decision 2009-241 of 15 June 2009 (see
page 39).
Disability - Nationality
A complaint was filed with The HALDE
concerning a refusal of a family reunification application of an Algerian national who
was 80% disabled in reason of insufficient
resources.
The HALDE considered that the refusal by
the prefect requiring resources that are
equal to or higher than the basic guaranteed income (SMIC) constituted a discriminatory decision in reason of disability, within
the meaning of Article 14 and Article 8 of
the European Convention on Human
Rights, since due consideration was not
given to the specific situation of the person
receiving disabled adult benefits (AAH) and
unable to live a normal family life.
The HALDE also considered that the decision was discriminatory in reason of nationality because other foreign nationals in the
same situation may benefit from family
reunification without a resource requirement.
Lastly, it considered that the refusal based
on the requirement that resources be the
same or higher than the basic guaranteed
income, not taking the personal housing
allowance (APL) into account in the calculation of the complainant’s resources, was
not in compliance with the law.
Consequently, the HALDE decided to

present its observations in the case at issue
before an administrative court. Deci-

sion 2009-310 of 7 September 2009.

Health - Employment
A complainant called upon the HALDE
because she was dismissed for repeated
absences related to a sickness. She missed
the most days’ work because of a work
accident. Apart from those days, she was
only on sick leave for a total of eight days
for the period considered. The company’s
work could not have been seriously disrupted as a result, which was the reason cited
for her dismissal, in such a short period.
The need to provide for a definitive replacement for the employee was not established.
The HALDE discovered that on the day her
work contract was terminated, the complainant had started back to work and an occupational physician had declared that she
was fit to work.
Consequently, it appeared that the real
reason for her dismissal was not the disruption of the company’s work requiring a definitive replacement, but the complainant’s
health substantiating discrimination based
on an illegal ground. The HALDE decided
to present its observations before a labour
court. Decision 2009-319 of 14 Septem-

ber 2009.

Health - Employment
The Labour Inspectorate called upon the
HALDE to give its opinion on certain provisions of the national collective agreement
of a company in the banking sector.
The HALDE considered that the severance
scheme for unfit workers constituted discrimination in reason of age, health and disability of employees. In fact, the investigation
showed that severance gradually increased
hitting a peak and then decreased as the
employees became older.
The HALDE recommended that social
partners meet to amend the collective
agreement eliminating discriminatory provisions. Decision 2009-341 of 5 October

2009.

Health - Employment
A complainant filed a complaint with the
HALDE because he was denied a bonus
deterring absenteeism in reason of a sick
leave. The HALDE’s investigation showed
that this bonus was paid for other absences
that are not legally included in actual work

Haute Autorité de Lutte contre les Discriminations et pour l’égalitÉ

time such as absences for family events.
This was not justified. Reaffirming its precedent setting position, inspired by case law
of the Cour de cassation, the HALDE
concluded that not paying a bonus, which
is a portion of a worker’s remuneration,
constituted health discrimination. It recommended that the rules for bonuses be
amended and that the complainant and
employees who were affected by this
measure be compensated. Decision 2009-

365 of 26 October 2009.

Health – Public Employment
A complaint was filed with the HALDE
concerning a refusal to establish the
complainant as a labour inspector by a jury
evaluating vocational training of labour
inspection students. The jury had to assess
the internship of the complainant, a labour
inspection student, and the final report written by her internship director inter alia. The
final report included discriminatory remarks
about her health and/or family status. The
HALDE decided to present its observations
before an administrative court. Decision

2009-354 of 19 October 2009.

Gender
Gender - Employment
A government unemployment office called
upon the HALDE for its opinion about a job
advertisement of a company which only
sought to hire women for a position of doorto-door sales person. The HALDE decided
to conduct an ex-officio investigation of the
case that focused on the possible derogations from the principle of non-discrimination on grounds of gender. The Act of 27
May 2008 was consulted to amend the
wording of Article L. 123-1 (now L. 1142-2)
of the Labour Code on the possibility of
derogating from the principle of non-discrimination based on gender. The HALDE
noted that the wording of Article L. 1142-2
led to its unclear interpretation. The HALDE
recommended that the government specify
the scope of this new provision and study
the professional activities that are not included in the application of the principle of
non-discrimination when it comes to
gender. Decision 2009-21 of 26 January

2009.
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Gender - Employment

Decision 2009-36 of 9 February 2009
(see page 40).
Gender - Employment

Decision 2009-244 of 15 June 2009 (see
page 40).
Gender - Employment

Decision 2009-218 of 15 June 2009 (see
page 40).
Gender - Employment

Decision 2009-290 of 29 June 2009 (see
page 40).
Gender - Employment
The complainant was not allowed to return
to her position after her maternity leave.
Her replacement, who was considered to
be more efficient, was given an open-ended contract a month after the complainant
returned from maternity leave. The complainant was assigned to two positions that
were already filled. She refused the positions and was dismissed for serious
misconduct.
The employer could not make a decision
based on discriminatory grounds, and in
this case replacing an employee, transferring her upon her return, solely because
she was on maternity leave, without being
able to establish this decision was deprived
of any relation to her pregnancy and maternity leave.
The flattering assessment of her replacement was not based on better performance.
No objective element justified the transfer
and the positions proposed were not available. The HALDE considered that the transfers and dismissal were discriminatory on
grounds of her family status, and that the
employer took preparatory measures
towards dismissal during the period of legal
protection. The HALDE decided to present
its observations before an appellate court

Decision 2009-325 of 28 September
2009.

Gender - Employment
The HALDE considered that the dismissal
of an employee who was hired for an
unspecified time period to initially replace
an employee on maternity leave and who
could not ensure the replacement because
she got pregnant a short time after being
hired constituted discrimination.
The HALDE considered that, in light of the
elements gathered in its investigation, the
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termination of her work contract was on
based on her pregnancy and was null and
void. The HALDE decided to present its
observations before the court hearing the
case; Decision 2009-368 of 26 October

2009.

Pregnancy - Employment
A complaint was filed with the HALDE
concerning an employer who ended an
employee’s contract during a trial period in
reason of her pregnancy, which he was
aware of at the time of his decision.
The employer reported professional incompetence but did not provide any objective
elements deprived of relation to discrimination.
The HALDE considered that in light of the
elements gathered and particularly the
imprecise justifications of the employer, the
termination of the work contract was based
on the employee’s pregnancy and was
therefore null and void.
The HALDE decided to present its observations before the courts before which the
complainant brought her case. Deci-

sion 2009-377 of 9 November 2009.

Gender - Employment

Decision 2009-388 of 30 November 2009
(see page 40).
Gender - Employment

Decision 2009-404 of 14 December 2009
(see page 40).

and disproportionate to the facts reported.
Investigations conducted by a labour
inspector and the HALDE both established
discrimination on grounds of trade union
activities. In Decision 2006-125 of 5 June
2006, the HALDE recommended that the
complainant bring her case before a labour
court. At the same time, the labour inspector referred her case to the public prosecutor under Article 40 of the Code of Criminal
Procedure. The public prosecutor initiated
proceedings against the employer. The
labour court therefore decided to adjourn
the proceedings pending the criminal court
decision. The HALDE decided to present
its observations before the criminal court

Decision 2009-379 of 9 November
2009.

Age

Age - Employment

Decision 2009-116 of 2 March 2009 (see
page 51).
Age - Education

Decision 2009-137 of 30 March 2009
(see page 48).
Age - Employment

Decision 2009-147 of 6 April 2009 (see
page 41).
Age - Education

Decision 2009-208 of 18 May 2009 (see
page 48).
Age - Education

Trade union
activities
Trade union activities - Employment

Decision 2009-40 of 9 February 2009
(see page 41).
Trade union activities - Employment

Decision 2009-230 of 15 June 2009 (see
page 41).
An employee and one of her female colleagues were dismissed on the same day they
decided to join a trade union. The employer
only partially responded to the HALDE’s
questions and his arguments could not
justify their dismissal which was sudden

Decision 2009-209 of 18 May 2009 (see
page 48).
Age - Employment

Decision 2009-240 of 15 June 2009 (see
page 41).
Age – Employment
The HALDE was called upon for a hospital
director’s refusal of a candidate when
recruiting qualified hospital workers without
a competitive examination. The investigation showed that age was possibly a selection criterion for candidates because almost
all the workers hired were under 38 years
old. The only person older who was aged
48 did not mention age when applying.
What’s more, the job advertisement for
which the complainant applied included an
age limit whereas the law no longer provides for age limits. With the parties’ consent,
the HALDE conducted mediation. Decision

2009–296 of 7 September 2009.

rappoRt annuel 2009

Annexe I

Age - Employment
The HALDE was called upon because a
secondary school teacher was refused a
transfer to Mayotte because of age. The
HALDE considered that there were pieces
of evidence giving rise to the presumption
that this decision was discriminatory in
reason of the complainant’s age although
the reason given concerned “adaptability
and availability” requirements. The HALDE
decided to present its observations before
an administrative court. Decision 2009-307

of 7 September 2009.

Age - Employment
A qualified labourer was not hired in reason
of his age. The employer explained that the
foreman, his son, was aged 25 and he did
not want to hire someone who was older.
The discrimination offence appeared substantiated and the HALDE proposed a penal
transaction (negotiated criminal sanctions)

Decision 2009-338 of 28 September
2009.

Age – Employment
A complaint was filed with the HALDE
regarding a refusal of a candidate for a
position of computer specialist after being
trained because his degrees were not
recent enough. The employer justified the
use of this criterion because the job had an
entry level salary. Although the objective
was considered legitimate (i.e. seeking
starting level candidates because of the
salary advertised) it seemed that the
method used (i.e. mentioning the year the
degree was awarded) was disproportionate
because it excluded an entire category of
people in reason of their age (starting level
candidates and those likely to accept the
salary). Other solutions could be used to
achieve the same objective such as including a pay scale in the advertisement. The
HALDE considered that the differential
treatment the complainant received constituted indirect age discrimination and recommended that the employer stop using this
practice and compensate the injury suffered by the complainant. Decision 2009-

347 of 5 October 2009.

Age - Employment
A complaint was filed with the HALDE
concerning a logistic company’s training
course requirements. The HALDE conside-

red that requiring that a person be employed
for more than three years and rules applied
in the company’s special pension scheme
ended up excluding workers aged over 47
from the training course.
The HALDE could not verify that this practice was objective and reasonable and that
the requirement of profitability would justify
it. The HALDE therefore considered that
the refusal of training constituted age discrimination. It decided to present its observations before the court hearing the case.

Decision 2009-374 of 9 November
2009.

Age – Goods and services
The HALDE was called upon for a refusal
of an insurance company to cover the risk
of unemployment past 60 years of age. The
insurer considered that unemployment
coverage logically ended at the retirement
age under the social security retirement
scheme. In the insurer’s opinion, unemployment coverage was therefore irrelevant.
The HALDE considered that deeming the
age of retirement to be 60 was a presumption of the status of the retired person and
that this reasoning was contrary to the law
and discriminatory. The HALDE recommended that the complainant be compensated and that appropriate courses be set
up to educate insurance company workers.
The HALDE also asked different insurance
groups to take part in discussion giving due
consideration to the principle of non-discrimination and particularly age in unemployment insurance pricing. Decision 2009-364

of 9 November 2009.

Age – Goods and services
The HALDE was called upon for a refusal
of a Visa card application issued by a major
company. The complainant, aged 68,
considered that the refusal was discriminatory owing to his age. The discrimination
test conducted by the HALDE, sending
online applications with the only difference
being the age indicated, showed that with
identical incomes and expenses, whether
the card was issued depended on the age
of the applicant. A letter was sent to the
company issuing the cards and it did not
answer the HALDE’s questions. The discriminatory text highlighted differential treatment which was supported by other pieces
of evidence provided by the complainant.
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The HALDE considered that this could be
confirmed by a criminal investigation and
therefore decided to refer the case to the
public prosecutor

Decision 2009-315 of 14 September
2009.

Sexual
orientation
Sexual Orientation - Employment

Decision 2009-221 du 8 June 2009 (see
page 42).
Sexual Orientation
A complaint was filed with the HALDE
concerning the refusal to pay death benefits to a partner in a civil union with a civil
servant. The HALDE considered that no
objective elements could justify in this case
the difference in treatment of civil servants,
between spouses and partners registered
in civil unions. It considered that provisions
of Article D. 712-20 of the Social Security
Code constituted discrimination based on
sexual orientation.
The Conseil d’État decided that regulations
should be amended accordingly within a
reasonable time on the basis of the law
establishing civil unions, considering the
refusal to pay compensation for military
contributions for example to be illegal
without giving due consideration to this new
law prohibiting discrimination between
couples who are married and in civil unions
(Conseil d’État, 7 December 2007, Mlle
T.).
Secondly, in a recent decision of the Court
of Justice of the European Union dated 1
April 2008 (CJEU, 1 April 2008, Tadao
Maruko versus Versorgungsanstalt der
deutschen Bühnen), the Court recognized
that granting the survivor’s pension only to
surviving spouses and not to partners registered in German civil unions constituted
direct discrimination based on sexual orientation prohibited under Directive 2000/78/
EC, insofar as first, marriage in Germany
was not legal for same sex couples and
second, the German legal status of spouses and that of partners were comparable
with regard to pensions.
This could be applied in France’s social
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security scheme to civil servants since a
civil partnership constitutes a couple that is
comparable in law to that of a marriage.
The HALDE decided to present observations in that connection before an administrative court in Lille. Decision 2009-302 of

7 September 2009.

Sexual Orientation - Regulations
A complaint was filed with the HALDE
concerning a mayor’s refusal of an association’s request to authorize motor vehicles to
drive through pedestrian streets of his city
during a LGBT Pride Parade. However,
other events, including a Saint Nicholas
event, were allowed to be held in the pedestrian centre of the city with motor vehicles.
The HALDE considered that the differential
treatment of the two events should be seen
as unequal treatment and unjustified discrimination on grounds of sexual orientation.
Moreover, the European Court on Human
Rights pointed out, in 2007 (Baczkowski et
al. versus Poland), the obligation to ensure
the freedom of association and of assembly
are actually respected which had “particular
importance” for persons with unpopular
opinion or minorities likely to be discrimination victims.
The HALDE decided to present its observations before an administrative appellate
court. Decision 2009-327 of 14 Septem-

ber 2009.

Sexual Orientation - Regulations
A complainant filed a complaint with the
HALDE concerning a departmental
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council’s refusal to authorize an adoption.
The HALDE’s investigation showed that the
social services took the complainant’s
sexual orientation into account when assessing her abilities in order to obtain authorization.
The HALDE considered that this reference
was not objectively and reasonably justified
and that the departmental council’s decision violated Articles 8 and 14 of the European Convention on Human Rights. The
HALDE noted that the decision was discriminatory and decided to present its observations before an administrative court

Decision 2009-350 of 5 October 2009.

Religion
Religion - Employment

Decision 2009-125 of 2 March 2009 (see
page 41).
Religion - Employment

Decision 2009-311 of 14 September
2009 (see page 42).

Family
Status
Family status - Employment
Reserving seasonal jobs for staff’s children
substantiates discrimination based on
family status. The HALDE recommended
that the management of a banking group

establish an objective hiring process with
the dissemination of jobs available and
changing the application form accordingly.
The group’s directors and heads of human
resource departments should be informed
of the hiring process for holiday workers.
The HALDE submitted this decision to the
French Banking Federation

Decision 2009-356 of 26 October 2009.

Family Status - Employment
A complainant was refused financial aid for
a school outing for his cohabitant’s daughter that is his dependent. The work committee justified its refusal on the basis of its
charter that reserves such advantages to
employees’ “direct” children. The work
committee did not provide any objective
elements deprived of relation to discrimination. The HALDE considered that such
rules and practices substantiated discrimination based on family status and recommended that they be changed. Deci-

sion 2009-131 of 16 March 2009.

Family Status - Employment
An employer dismissed a complainant
because of a conflict between the company
and a member of her family. This was
confirmed in a statement by the company’s
Chief Executive Officer. The dismissal
based on the complainant’s family status
constituted discrimination. The HALDE
decided to present its observations before
a labour court. Decision 2009-211 of 18

May 2009.
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Case Law in 2009
The decisions below highlight the progress
made in discrimination case law in 2009.
They are categorized by topics and discrimination grounds, making a difference between
French case law and European case law.
“The HALDE Observations” category includes cases in which the HALDE submitted its
observations. When action was taken on
them, decisions were included in the report,
in Part I “Action Taken in 2009 on the HALDE
Decisions” in particular.

Burden of proof
The decision on the recognition of a
direct effect of Community directives in
discrimination matters and the definition
of special rules for evidence before
administrative judges in discrimination
cases
Employment – Public Sector Employment - The HALDE observations
The Conseil d’État recognized the possibility
for all litigants to rely on specific unconditional
provisions of Directive 2000/78 to support
redress against a regulatory or non-regulatory administrative act, where States have
not taken measures to implement the directive into domestic law within the timeframe
they were given. It also defines appropriate
rules for the burden of proof before administrative judges when it is held that a measure
could have been discriminatory. It concludes
that the judges must seek the necessary
elements and order any useful investigatory
measures. Conseil d’État, n° 298348,

30/10/2009.

Equal work, equal pay
Decision relating to the “equal work,
equal pay” principle and the limits of an
employer’s power
Employment – Private Sector employment
Like his work colleagues, a financial analyst,
received a variable bonus, which his
employer called a “special bonus”, “resultsbased bonus” or “bonus” and that he established at his discretion. But unlike his collea-

gues, this employee’s bonus gradually
decreased over the years until it was eventually eliminated by the employer. The Cour
de cassation recalled that it was up to the
employer to establish that the difference in
pay for employees doing the same job was
justified with objective and relevant elements.
It then considered that the employer could
not use his discretionary powers to evade
this obligation. In this decision, the Social
Section of the Cour de cassation decided
that solely the fact that a bonus is freely decided by the employer does not justify, in itself,
a difference in pay with respect to the “equal
work, equal pay” principle. Cass. Soc.,

n° 07-40527, 30/04/2009.

Decision relating to the “equal work,
equal pay” principle and the entry into
force of a collective agreement
Employment – Private Sector Employment
In this decision, the Cour de cassation confirmed its case law by indicating that employees
could be paid differently according to whether
they were hired before or after a collective
agreement had entered into force. It likewise
confirmed that it was up to the employer to
show that there are objective reasons for the
difference in pay. Cass. Soc., n° 07-41406,

04/02/2009.

Decision relating to the “equal work,
equal pay” principle and professional
experience, the level of education and
the nature of duties
Employment – Private Sector Employment
In this order, the Cour de cassation indicated
that an appellate court noted that although
they were in the same level and salary
weighting bracket, instructors with whom the
employee demanded to have equal pay did
not have the same professional experience
and level of education and performed different paid duties. On these sole grounds and
without disregarding the “equal work, equal
pay” principle, the appellate court legally justified its decision.Cass. Soc., n° 06-46055,

14/01/2009.
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Moral harassment
Decision relating to a dismissal rendered void for being accused without
evidence of moral harassment
Employment – Private Sector Employment
Based on Article L.1152-2 and L.1152-3 of
the new Labour Code, the Cour de cassation
laid down in this decision that an employee
who reported moral harassment may not be
dismissed for that reason, except in cases
where bad faith is shown, which may not
result from the sole circumstance that the
allegations are not established. Cass. Soc.,

n° 07-44092, 10/03/2009.

Origin
European case law
Decision on the conviction of a mayor
for provoking discrimination
Origin
In a city council meeting, a mayor announced
that he intended to boycott Israeli products in
the municipality to protest against Ariel
Sharon’s anti-democratic policy. Convicted
for provoking discrimination, he complained
that his freedom of expression guaranteed
under Article 10 of the European Convention
on Human Rights was being violated. The
Court took the view that the mayor had not
been convicted for his political opinions but
for his express and open refusal to have
business relations with manufacturers who
are Israeli nationals and that consequently,
the interference (conviction of the applicant)
was proportionate to the legitimate aims
pursued by France. ECHR, n° 10883/05,

16/07/2009, Willem v/ France.
Decision on the conviction of Hungary
for having deprived a family from maternity benefits based on the mother’s
nationality

Origin – Operation of public services
The applicants, a father and his two twin
sons, are Hungarian nationals. Invoking Article 14 (prohibition of discrimination) taken
together with Article 8 (right to respect for
private and family life), they complained that
they had been refused maternity benefits
because the children’s mother had not been
eligible on account of her nationality.
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The European Court on Human Rights held
unanimously that there had been a violation
of Article 14 taken together with Article 8 of
the European Convention on Human Rights,
because it found there not to have been justification for depriving the natural father, a
Hungarian national, and the whole family
from maternity benefits aimed at supporting
its newly born children, on the basis that the
children’s mother had not had Hungarian
nationality. ECHR, n° 44399/05,

31/03/2009, Weller v/. Hungary.

French case law
Private sector
employment
Order relating to the obligation to transmit to the HALDE the documents it had
requested
Origin - Employment – Private Sector
Employment – The HALDE Observations
In this order, the court dismissed the accused
person’s request for prior communication of
a copy of the complainant’s complaint and
ordered the accused to communicate to the
HALDE the documents it had requested.

Béthune Regional Court, n° 09/00188,
15/07/2009.
Decision relating to a job advertisement
with a discriminatory requirement

Origin - Employment – Private Sector
Employment
The Criminal Section of the Cour de cassation confirmed the Paris Appellate Court’s
decision ordering the Garnier cosmetics
company, the Adecco temporary employment agency and its subsidiary, Ajilon
(formerly Districom), to each pay a fine of
€30,000 for racial discrimination when recruiting demonstrators in the year 2000. Cass.

Crim., n° 07-85109, 23/06/2009.

Decision relating to the conviction of a
company for recording information on
employees’ ethnic background
Origin - Employment – Private Sector
Employment
An appellate court convicted a company,
which had established a database with information on its workers’ origins, with entering
and storing sensitive personal data of
persons without their consent. However the
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offence of racial discrimination was not retained. Versailles Appellate Court,

n° 08/03751, 17/06/2009.

Order relating to the obligation to transmit to the HALDE the documents it had
requested
Origin – Employment – Private Sector
Employment – The HALDE Observations
In this order, a court ordered the accused to
pay a fine because he refused to transmit to
the HALDE the documents it had requested.

Draguignan Regional Court, n° 09/03461,
03/06/2009.
Judgment relating to discriminatory
consequences of the abusive use of the
status seasonal travellers
Origin - Employment – Private Sector
Employment – The HALDE Observations
In this case, a Moroccan man was employed
since 1982 as a farm worker, on the same
farm, under an introductory contract for
seasonal workers, called an IOM contract.
The HALDE considered that as a result of
the employer’s misuse of the IOM seasonal
contract, the seasonal worker continued to
have a very disadvantageous legal status.
The type of work he was doing and the fact
that his job was permanent should have led
to a reclassification of his work contract,
making it an open-ended contract. A labour
court ordered that the contract be reclassified
and that a €40,000 settlement be paid to the
complainant by the farm’s owner.

Aix-en-Provence Labour
n° F05/004555, 14/05/2009.

Court,

Decision relating to the discriminatory
nature of a job advertisement requiring
the presentation of a voter’s card
Origin - Employment – Private Sector
Employment
The perpetrators had advertised a job offer
for which candidates were required to present
their voter’s card. Only French citizens, and
sometimes citizens of European Union
Member States, have the right to vote. The
offer was subject to a nationality requirement,
which constitutes illegal discrimination.

Cass. Crim., n° 08-83710, 20/01/2009.

Public sector employment
Decision relating to the annulment of
internal competitive examinations of the
national police due to racial discrimination
Origin - Religion - Employment – Public
Sector Employment – The HALDE Observations
In this case, a candidate was not allowed to
participate in internal competitive examinations of the national police in reason of an
eliminatory grade he received for his interview with the jury. The candidate asked that
the jury’s decision be annulled because of
the questions the jury asked about his origin
and his religious practices. The Conseil d’État
granted his request indicating that evidence
in the case revealed that the jury asked the
candidate several questions about his origin
and his religious practices and those of his
wife. It considered that such questions constituted one of the direct or indirect distinctions
prohibited under Article 6 of the Act of 13 July
1983 in breach of the principle of equal
access to state jobs. Conseil d’État,

n° 311888, 10/04/2009.

Public service
Decision relating to a refusal to grant
family benefits for children who entered
France other than for family reunification
Origin – Public service regulations – The
HALDE Observations
In Decision 2008-178 of 1 September 2008,
the HALDE decided to submit observations
in the case regarding a refusal of family
benefits for children who entered France
other than for family reunification. The
Amiens Appellate Court deemed the
HALDE’s contribution admissible and fully
agreed with the reasoning the HALDE put
forward. This request was governed by the
new wording of Article L. 512-2 of the Social
Security Code, adopted after the Act of 19
December 2005 following the Cour de cassation’s decision of 16 April 2004. Amiens

Appellate
24/03/2009.

Court,

n° 08/02404,

Housing
Decision relating to the conviction of a
social housing office for recording ethnic
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information
Origin - Housing
The Saint Etienne Regional Court ordered a
Saint-Etienne social housing office, OPAC,
to pay a suspended fine of €20,000 and
€15,000 to the NGO, SOS Racisme, for
recording racial or ethic information and
taking ethnic or racial references into account
when allocating housing. Saint-Étienne

Regional Court, n° 304/09, 03/02/2009.

Health Disabilities
European case law
Private sector
employment

Decision relating to a deferment of paid
annual holiday for workers who are sick
during their annual holiday
Disability - Health - Employment – Private
Sector Employment
In this decision, the CJEU recalls, as it did in
decision for Schultz v/Hoff (CJEU of
20/01/2009), that the right to paid annual holiday is not extinguished at the end of the reference period laid down by domestic law
where the worker was on sick leave for whole
or part of the leave year and has not actually
had the opportunity to exercise that right.

CJEU, n° C-277/08, 10/09/2009, Francisco Vicente Pereda v/ Madrid Movilidad
SA.

Public service
Decision relating to the obligation for a
person to pay a military service exemption tax in reason of his sickness while
he was willing to do it
Disabilities - Health – Public service regulations
A man who was declared unfit for military
service as he was suffering from diabetes
received an order to pay the military service
exemption tax. The Court considered that
imposing this tax after he was not allowed to
do his military (or civil) service, can be seen
as contradictory to the need to fight discrimination against disabled persons and promote
their full participation and integration into
society.
It should be noted that for the first time, the
European Court of Human Rights specifi-

cally recognized the existence of discrimination based on disability; this ground is not included in the non exhaustive list of grounds in
Article 14 of the European Convention on
Human Rights. ECHR, n° 13444/04,

30/04/2009, Glor v/ Switzerland.

French case law
Private sector employment
Decision relating to the replacement of an
employee on sick leave and the time
period between his dismissal and the
hiring of his replacement
Disabilities - Health - Employment – Private
Sector Employment
The dismissal of a sick employee may have
been due to the need to provide a replacement
insofar as her prolonged absence or her
repeated absences disrupted the smooth
running of the company. In this decision, the
Cour de cassation also stated that the openended contract must be concluded at the
same time as the dismissal and rendered the
dismissal of the employee on sick leave void
because it occurred seven months after an
employee was hired to fill her position.

Cass. Soc., n° 08-41879, 16/09/2009.

Public sector employment
Decision relating to requirements for
re-incorporating a hospital worker (with
civil servant status) with regard to her
physical fitness
Disabilities - Health - Employment – Public
Sector Employment
In this decision, the Conseil d’État stated that
although physical unfitness prevented a civil
servant from filling a vacant position, it did not
deprive him of his right to be hired in priority for
a vacant position corresponding to his grade
and his physical fitness. The decision also
established that the relevant administration
should therefore offer him three vacant positions corresponding to those criteria.

Conseil d’État, n° 307321, 02/09/2009.

Decision relating to an administration’s
refusal to hire a physical education
teacher in reason of his hearing disability
Disabilities - Health - Employment – Public
Sector Employment – The HALDE Observations
An administrative court awarded €5,000 for
moral damage to a physical education teacher
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that the Rouen education office had refused
to hire. The court stated that “there was no
evidence that the disability was deemed
incompatible with the job in question or that
the administration sought the appropriate
measures to accommodate the disability”. It
also held that the “appropriate measures to
accommodate the disability do not constitute
a disproportionate burden for a service that is
only very partially devoted to water education
activities and that M.T. is well-founded in
supporting that this refusal constituted an
error of a type to engage the liability of the
administration for the ensuing damage”.

Rouen
Administrative
n° 0700940-3, 09/07/2009.

Court,

Public service
Decision relating to the partial annulment of an order of 2006 allowing derogations for the accessibility of new buildings
Disabilities - Health - Housing – Operation
of public services
The Conseil d’État annulled a portion of the
Order of 17 May 2006 that authorized in
certain cases derogations from accessibility
rules set out in the Disability Act of 11 February 2005 and indicated that collective housing,
individual houses and public buildings may
not derogate from legal rules on accessibility
for disabled persons in new construction.

Conseil d’État, n° 295382, 21/07/2009.

Education
Order relating to the legally binding right
to education for disabled children
Disabilities - Health - Education
In this order, the Conseil d’État laid down the
principle of the legally binding right to education for disabled children. It annulled the decision of the Versailles Administrative Appellate Court establishing that the Court had not
ensured whether the State had taken all the
measures and implemented the necessary
means to effectively enforce the right and the
obligation so that disabled children received
an education that is adapted to their situation.
However it established that this administration only had an obligation with regard to
means, defined for example as that of taking
all the necessary steps. Conseil d’État,

n° 311434, 08/04/2009.
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Gender
European case law
Decision relating to the conviction for
Greece’s failure to fulfil its obligation with
regard to Article 141 EC
Gender - Employment
The CJEU convicted Greece for maintaining
in force provisions which provide for differences between male and female workers with
regard to retirement age and minimum required service under Greek Civil and Military
Pensions under the Presidential Order
166/200 of 3 July 2000.CJEU, n° C-559/07,

26/03/2009, Commission of European
Communities v/ Hellenic Republic

French case law
Decision relating to gender discrimination regarding pay
Gender - Employment – Private Sector
Employment – The HALDE Observations
The Riom Appellate Court took action on the
HALDE’s conclusions in a gender discrimination case regarding pay. The complainant
was awarded €45,000 in back-pay and
€4,570 in paid leave. It also ordered that her
pay slip be corrected from October 2001,
awarded her €2,000 under Article 700 of the
Civil Procedure Code, and put her in the
“370” salary weighting bracket. Riom Appel-

late Court, n° 08/02639, 30/06/2009.

Decision relating to an increase in the
length of insurance for women only
during the years they raised children
Gender - Employment – Private Sector
Employment - The HALDE Observations
A complainant, the father of two children he
raised alone, contested the decision of the
National Old Age Insurance Fund (CNAV)
because it did not take into account in the
calculation of the quarters worked, an
increase in the length of insurance for women
only during the first eight years they raise a
child, pursuant to Article L. 351-4 of the Social
Security Code.
The Cour de cassation indicated that the
advantage granted regarding old age insurance under Article L. 351-4 of the Social
Security Code constituting a good within the
meaning of Article 1 of the Protocol No. 1 of
the European Convention on Human Rights
is included in the scope of Article 14 of the
said Convention. Therefore, no difference in
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treatment between men and women who
have raised their children may be admitted if
no objective and reasonable justification has
been put forth. As a result, the complainant
may benefit from a career supplement provided for in the Social Security Code.
The HALDE presented its observations in
this case. Cass. Civ., n° 08-18195,

25/06/2009.

Decision relating to the dismissal of an
employee for being transsexual
Gender - Employment – Private Sector
Employment – The HALDE Observations
The Montpellier Appellate Court deemed an
employer’s behaviour towards his transsexual worker discriminatory and considered
that the employee’s notice of termination of
his contract based on discriminatory grounds
rendered the dismissal null and void. The
Court ordered that €30,000 in compensation
and €30,000 in back-pay be paid to the
employee.Montpellier Appellate Court,

n° 08/06324, 03/06/2009.

Decision relating to unequal treatment
regarding pay based on gender
Gender - Employment – Private Sector
Employment
Confirming the judgment of a Nanterre labour
court, the Versailles Appellate Court found an
aircraft equipment manufacturer guilty of
discrimination on grounds of being female.
The comparison of the employee’s salary
with that of five other male colleagues with a
similar profile (education and duties) showed
a difference in how their careers had advanced. Versailles Appellate Court,

n° 07/04520, 08/01/2009.

Trade union
membership
European case law
Decision relating to Russia’s violation of
Article 14 by not effectively ensuring
protection against discrimination based
on trade union membership
Trade Union Membership – Employment
– Private Sector Employment
This case involved applicants who were
re-assigned and then dismissed after they
participated in a strike organized by their
trade union. The applicants complained in
particular of the Government (Russia) having

tolerated their employer’s discriminatory policies and having refused to examine their
discrimination complaint. In this decision, the
Court unanimously held that Article 14 taken
together with Article 11 (freedom of assembly
and association) of the European Convention on Human Rights were violated. Accordingly, the Court held that the State had failed
to provide effective and clear judicial protection against discrimination on grounds of
trade union membership. ECHR,

n° 67336/01, 30/07/2009.

French case law
Decision relating to the fact that references to an employee’s trade union activities in an employee evaluation file,
suggest the existence of discrimination
Trade Union Membership - Employment
– Private Sector Employment
The Cour de cassation indicated that
employee evaluation files used by management to decide on promotions made reference to an employee’s labour court and
trade union activities and the ensuing disruptions in his work schedule, and that these
elements suggested the existence of trade
union discrimination. Cass. Soc.,

n° 08-40988, 01/07/2009.

Order relating to the obligation to transmit to the HALDE the documents it had
requested
Trade Union Membership - Employment
– Private Sector Employment - The
HALDE Observations
In this order, the court ordered the accused
to communicate to the HALDE the documents it had requested. Boulogne-sur-Mer

Regional
Court,
01/07/2009.

n° 09/00174,

Decision relating to the possibility, in a
trade union discrimination case, to make
comparisons using elements prior to the
period that is not time-barred
Trade Union Membership - Employment
– Private Sector Employment
In this decision, the Cour de cassation indicated that although a thirty-year limitation period
does not allow discrimination covered by it to
be taken into account, it does not prohibit the
judge, in order to assess the discrimination
which allegedly occurred in the period that is
not time-barred, from making comparisons
with other employees hired in identical conditions in terms of education and qualifications
rappoRt annuel 2009
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at the same date as the person concerned,
even if it was prior to the period that is not
time-barred.Cass. Soc., n° 07-42697,

04/02/2009.

Age
European case law
Private sector
employment
Decision relating to the conditions in
which Member States may authorize
the dismissal of workers for retirement
Age - Employment – Private Sector
Employment
In this decision, the CJEU recalled that national legislation may provide that this kind of
difference in treatment on grounds of age is
justified if it is proportionate to the means to
achieve a legitimate social policy objective
related to employment policy, the labour
market or vocational training.
It is up to the national judge, on a case-bycase basis, to ascertain whether national
legislation was consonant with such a legitimate aim and whether the means used were
appropriate and necessary to achieve that
aim. CJEU, n° C-388/07, 05/03/2009, The

Incorporated Trustees of the National
Council on Ageing (Age Concern
England) / Secretary of State for Business, Enterprise and Regulatory
Reform.

Public sector employment
Decision relating to the discriminatory
nature of the exclusion of professional
experience acquired before the age of
18 and determining the pay of contractual employees of the State
Age - Employment – Public Sector
Employment
The CJEU deemed that Articles 1, 2 and 6 of
the Council Directive 2000/78/EC of 27
November 2000, establishing a general
framework for equal treatment in employment and occupation must be interpreted as
precluding national legislation which, in order
not to treat general education less favourably
than vocational education and promote integration of young apprentices into the labour
market, excludes periods of employment
completed before the age of 18 from being

taken into account for the purpose of determining the incremental step at which contractual public servants of a Member State were
graded. CJEU, n° C-88/08, 18/06/2009,

acts for having reported the harassment.

French case law

case law

Private sector
employment

Decisions relating to the inadmissibility of
applications concerning the wearing of
headscarves and Sikh turbans in school

Decision relating to a refusal to hire on
grounds of age in a banking group

Religion - Education
Students were denied access to classes
because they were wearing headscarves and
turbans. Wearing such items is considered
contrary to dispositions of the Act of 2004 on
secularism at school. The Court indicated that
the banning of all conspicuous religious
symbols in all classes in state schools was
based on the constitutional principle of secularism, which was consistent with the values
protected by the Convention and the Court’s
case law. ECHR, n° 43563/08, 14308/08,

David Hütter v/ Technische Universität
Graz.

Age - Employment – Private Sector
Employment – The HALDE Observations
The Poitiers Appellate Court held that the
refusal to hire the complainant was based on
her age and ordered a company to pay
€15,000 in damages. Poitiers Appellate

Court, 08/00461, 17/02/2009.

Private goods and
services
Decision relating to a refusal to conclude an automobile insurance contract on
grounds of age
Age – Goods and Services – Private
Goods and Services
The Nîmes Appellate Court had declared an
insurer guilty of an offence of denying an
insurance service based on age discrimination and ordered that a fine of €1,500 be paid.
The insurance company appealed but the
Cour de cassation stated in this decision that
in this case no appeal would be allowed.

Cass. Crim., n° 08-88017, 07/04/2009.

Physical
appearance
Decision relating to harassment on
grounds of physical appearance
Physical Appearance - Employment –
Private Sector Employment – The HALDE
Observations
The Douai Appellate Court ordered an
employer to pay €5,630 in back-pay and
€13,000 in damages and to reclassify a work
contract of an employee who had suffered
discriminatory moral harassment on grounds
of his physical appearance and retaliatory
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Douai Appellate Court, n° 08/01143,
31/03/2009.

Religion
International and European

18527/08, 29134/08, 25463/08,
27561/008, 30/06/2009, Aktas, Bayrak,
Gamaleddyn, Ghazal, Singh v/ France.

French case law
Decision relating to GRETA students
wearing headscarves
Religion - Employment - Education
In this decision of an interlocutory judge, a
Paris administrative court took a stance consistent with the HALDE’s views concerning the
expulsion of GRETA students wearing Islamic
headscarves. It deemed that the expulsion
based exclusively on the Act of 2004 “without
justifying the existence, in the case, of risks of
disrupting public order or the applicant’s behaviour considering wearing headscarves to be
an act of pressure or proselytizing” creates
serious doubts as to whether the expulsion
was legal. The administrative judge temporarily requested that the applicant be admitted in
her English course without opposition to her
headscarf. Paris Administrative Court,

n° 0905233/9, 27/04/2009.
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APPENDIX III

ACTS AND ORDERS
ACT 2004-1486 OF 30 DECEMBER
2004 ON THE CREATION OF THE
HIGH AUTHORITY AGAINST DISCRIMINATION AND FOR EQUALITY
(Consolidated version of 8 March
2009)
Title 1: The High Authority against
Discrimination and for Equality

Article 1

An independent administrative authority is
hereby created called the High Authority
against Discrimination and for Equality. The
High Authority has the power to address all
forms of direct and indirect discrimination
prohibited by law or international agreements to which France is party.

Article 2

The High Authority shall have a Council
made up of eleven members appointed by
order of the President of the French Republic:
- Two members, including the Chair,
appointed by the President of the French
Republic;
- Two members appointed by the President
of the French Senate;
- Two members appointed by the President
of the French National Assembly;
- Two members appointed by the Prime
Minister;
- One member appointed by the Vice-President of the Conseil d’Etat (France’s
highest administrative court);
- One member appointed by the First President of the Cour de cassation (France’s
supreme court in civil and criminal
matters);
- One member appointed by the President
of the Economic and Social Council.
The members appointed by the President
of the French Republic, the President of the
Senate, the President of the National
Assembly and the Prime Minister shall seek
equal representation of men and women.
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The Chair and members of the High Authority shall be appointed for a five-year term.
They may not be removed nor reappointed.
Half of the Council, with the exception of the
Chair, shall be replaced every thirty
months.
Should a Council seat fall vacant for any
reason, a new member shall be appointed
to serve the remaining period of the term as
set out in this Article. Such replacement
members may be reappointed if they have
served for less than two years.
The High Authority shall also establish an
Advisory Board in order to benefit from the
support of qualified persons chosen from
among association, trade union and professional organization representatives and any
other person involved in fighting discrimination and promoting equality.
It has departments accountable to the
Chair, for which it may hire contracted staff.
The High Authority’s staff members, who
are under oath and specially authorized by
the public prosecutor may draw up reports
of discrimination offences, in particular
where Article 225-3-1 of the Criminal Code
applies.
The Chair represents the High Authority
and is authorized to act on its behalf.
In the event of a hung vote, the High Authority’s Chair shall have the casting vote.

Article 3

I. - No members of the High Authority
may:
- Take part in decisions concerning or
investigations into any organization in which
they have a direct or indirect interest,
perform duties or hold office;
- Take part in decisions concerning or
investigations into any organization in
which, during the three years prior to the
decisions or inspections, they had a direct
or indirect interest, had performed duties or
held office.
II. - Members of the High Authority must
inform the Chair of any direct or indirect
interest that they have or may have, duties
that they perform or may perform or hold or

may hold within a corporation. Any such
information, together with information
concerning the Chair, shall be available to
the members of the High Authority.
The High Authority’s Chair shall take appropriate steps to ensure that the obligations
under this Article are met.

Article 4

Any persons who consider that they have
been a victim of discrimination may file a
complaint with the High Authority under the
conditions laid down by order of the Conseil
d’Etat.
The High Authority may also initiate ex officio investigations in cases of direct or indirect discrimination that come to its knowledge, provided that the victim, when identified,
is notified and not opposed to such investigation.
Victims of discrimination may also file a
complaint with the High Authority through a
Member of Parliament, a Senator or French
Member of the European Parliament.
Any association duly registered for at least
five years at the time of the discrimination,
whose Articles of Association include
fighting discrimination or helping the victims
of discrimination may jointly file a complaint
with the High Authority, with any persons
who consider they have been a victim of
discrimination and with their consent.
Filing a complaint with the High Authority
neither interrupts nor suspends the period
of limitation for civil or criminal proceedings
or administrative and judicial appeals.

Article 5

The High Authority shall gather all information on facts brought to its knowledge. For
this purpose, it may request explanations
from any individual or corporation operating
under private law accused before it. It may
also ask for information and documents
irrespective of the medium in which they
are recorded and hear any person it sees
fit.
Individuals and corporations from whom or
which the High Authority asks for explanarappoRt annuel 2009
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tions pursuant to the above paragraph are
entitled to assistance by the counsel of their
choice. Reports of their statements are
drawn up and provided to the said witnesses.

Article 6

The public authorities and organizations
entrusted with a public service role shall
authorize the staff members over whom
they have authority to respond to any of the
High Authority’s requests. Such staff
members are bound to comply with such
requests.
Staff members accused before the High
Authority who give statements under the
previous paragraph may be assisted by the
counsel of their choice. Reports of their
statements are drawn up and provided to
the said witnesses. The public authorities
must take any and all action necessary to
help the High Authority achieve its purpose.
In response to any justified requests, they
shall provide it with any relevant information
and documents for carrying out its work as
defined in Article 1.
The High Authority may, subject to the
same conditions, ask the appropriate
Government ministers to order supervisory
bodies to carry out studies, inspections or
investigations in areas within their responsibility. The Ministers shall inform the High
Authority of all action taken further to such
requests.

Article 7

The High Authority shall assist victims of
discrimination in preparing their cases. It
shall assist victims in identifying the procedures most suitable for their individual
cases.
The High Authority may, through mediation,
arrange or have arranged on its behalf
friendly settlements for disputes brought to
its knowledge.
When such mediation is used, the observations and statements gathered during the
mediation procedures may not be subsequently presented as evidence or referred
to before the civil or statutory authorities
without the consent of the persons concerned.

Article 8

The High Authority may, after advising the
people concerned and with their consent,
order one or more of its staff members to
carry out on-site inspections on administrative premises, as well as venues, premises
and means of transport used by the public
and workplaces, provided that the latter are
used solely for this purpose.
During on-site inspections, the High Authority may hear any person capable of providing information.
The High Authority’s staff members qualified to carry out on-site inspections pursuant
to this Article shall receive specific authorization issued by the principal public prosecutor of the appellate court with jurisdiction
over the staff member’s domicile as set out
in the order of the Conseil d’Etat.
Should the person responsible on the
premises refuse, the Chair of the High
Authority may apply, giving grounds, to the
interlocutory judge for authorization to carry
out on-site inspections. In such cases
inspections are carried out subject to the
authority and control of the judge authorizing them. The judge may visit the premises during the inspection and halt or
suspend it at any time.

Article 9

When requests issued under Articles 5 and
6 have gone unheeded, the High Authority
may give the parties concerned formal
notice to respond by the deadline set by the
High Authority.
Where such formal notice has gone unheeded the Chair of the High Authority may
apply, giving grounds, to the interlocutory
judge, to order any investigations the judge
considers appropriate.

Article 10

Parties bound by professional confidentiality rules may not be prosecuted under the
provisions of Article 226-13 of the Criminal
Code further to their having disclosed confidential information to the High Authority.
Exceptions to this rule include information
covered by Article 66-5 of Act 71-1130 of
31 December 1971 reforming certain legal
and judiciary professions when such information falls within the High Authority’s
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remit, as set out in Article 1 of this law.
The High Authority’s members and staff
members as well as qualified persons from
whom assistance is sought are bound by
professional confidentiality regarding the
facts, documents or information of which
they may have knowledge by virtue of their
duties, except as concerns the information
required to draw up opinions, recommendations and reports.

Article 11

The High Authority may make recommendations designed to correct any fact or
practice it considers discriminatory or
prevent its recurrence.
The authorities or individuals involved shall,
in accordance with timelines set by the High
Authority, report back to it about the action
taken further to such recommendations.
The High Authority may make its recommendations public, subject to the conditions
set by order of the Conseil d’Etat.
In the absence of any feedback from the
people concerned, or if the High Authority
considers on the basis of reports submitted
to it that any of its recommendations have
not been followed, the High Authority may
draw up a special report for publication in
the Journal officiel de la République française (Official Gazette of the French Republic).

Article 11-1
When the High Authority finds that instances of discrimination have occurred as
sanctioned by Articles 225-2 and 432-7 of
the Criminal Code and L.122-45 and
L.123-1 of the Labour Code, the High
Authority may, if the case has not yet given
rise to public proceedings, offer the perpetrator a penal transaction (negotiated criminal sanctions) involving the payment of a
fine not to exceed €3,000 for individuals
and €15,000 for corporations and, where
applicable, in compensation for the victim.
The size of the fine is set according to the
seriousness of the offence as well as the
income and financial responsibilities of the
relevant party.
Any transaction proposed by the High
Authority and accepted by the perpetrator
must be approved by the public prosecutor.
Any persons offered a transaction must be
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notified that they may be assisted by a
lawyer before agreeing to the High Authority’s proposal.

Article 11-2
In cases referred to in Article 11-1, the High
Authority may also propose a transaction
consisting of:
1° Public notice, displayed in a location
specified by the High Authority for a period
not to exceed two months;
2° Notification to the work committee or
staff representative, for information purposes;
3° The publication of a notice in the Journal
official (Official Gazette) or one or more
other gazettes, or by electronic means, the
publication or communication services not
being entitled to oppose such publication;
4° An obligation to publish the decision
inside the company.
The cost of displaying or circulating such
notices are to be borne by the person
accepting the transaction but may not
exceed the maximum fine set out in Article
11-1.

Article 11-3
All action implementing or executing the
transaction suspend the period of limitation
as established in public proceedings.
The execution of a transaction may be
deemed grounds for public prosecution to
be terminated. It does not, however, cancel
the right of complainants to have their case
heard by criminal courts. In such cases, the
court, consisting of a single magistrate with
the powers of a presiding judge, only rules
on civil issues.
If a proposed transaction is refused, or if a
transaction is accepted and approved by
the public prosecutor but not implemented,
the High Authority may, pursuant to the
provisions of Article 1 of the Criminal Procedure Code, initiate a public prosecution in a
direct summons.
An order shall stipulate the enforcement
procedures for Articles 11-1 and 11-2, as
well as this Article.

Article 12

Notwithstanding the enforcement of Article
11-1, when the High Authority believes that
facts brought to its knowledge constitute a
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crime or offence, it will notify the public
prosecutor thereof. It will notify it of any
mediation procedure initiated pursuant to
the provisions of Article 7.
The public prosecutor will inform the High
Authority of any action taken further to such
notification.
If the High Authority is presented with facts
that justify a criminal investigation or for
which an inquiry is opened or for which
court proceedings have been launched, it
must secure the prior approval of the relevant criminal courts concerned or the public
prosecutor to implement the provisions of
Articles 5 to 9, or the provisions of Article
11-1.

Article 13

When presented with facts relating to
instances of discrimination, the civil, criminal or administrative courts may, at their
own initiative or at the request of the parties,
ask the High Authority or a representative
thereof to submit observations. The High
Authority may itself ask to be heard in such
courts, under which circumstances, the
hearing is automatic.

Article 14

The High Authority may bring to the attention of the authorities or public bodies
holding disciplinary power facts likely to
result in disciplinary proceedings. Persons
so accused must be informed of the fact.
The High Authority must be kept informed
of action taken further to such notification.
When the High Authority finds that discriminatory practices listed in Article 1 (2) have
been committed as part of the professional
work of an individual or corporation subject
to approval or authorization by a public
authority, or against which such an authority holds the power to take precautionary
measures or sanctions for failure to comply
with discrimination law or on grounds of
public order and public freedoms, it may
advise the said public authority to exercise
its powers to suspend or sanction. The
High Authority must be kept informed of the
action taken further to such recommendations.

Article 15

The High Authority shall organize communication and information campaigns to
promote equality. It shall encourage the
implementation of training programmes.
It shall conduct and coordinate studies and
research in its areas of expertise and
encourage and support initiatives from
public and private bodies to draw up and
adopt commitments to promote equality.
It shall identify and promote good practice
in the fields of equal opportunities and treatment.
It may recommend any amendments to
laws or regulations. It will be consulted by
the Government on bills on tackling discrimination and promoting equality. It may
also be consulted by the Government on
issues regarding these fields.
Prior to 31 December 2009, the High
Authority shall submit a report to Parliament
that assesses the human resources policy
conducted by national programming
companies referred to in Article 44 of Act
86-1067 of 30 September 1986 on freedom
of communication to tackle discrimination
and better reflect the diversity of the French
society.
It shall, at the request of the Prime Minister,
contribute to preparing and defining the
French position in international negotiations
in the field of tackling discrimination. It may,
at the request of the Prime Minister, participate in representing France in international
and EU organizations in this field.

Article 16

Each year the High Authority shall submit a
report on the fulfilment of its mandate to the
President of the French Republic, Parliament and the Prime Minister and listing the
cases of discrimination brought to its attention. This report will be made public.

Article 17

The funds required by the High Authority in
order to fulfil its mandate will be included in
the budget of the Minister for Social Affairs.
The Chair has power to authorize income
and expenditure.
The High Authority is subject to auditing by
the Court of Auditors.
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Article 18

Staff employed by the “Anti-discrimination
Task Force” public interest group (groupement d’intérêt public - “groupe d’étude et de
lutte contre les discriminations”) may, if they
so request, be awarded contracts with the
High Authority governed by public law.
The provisions of Articles L.122-6, L.122-9
and L.122-10 of the Labour Code do not
apply to staff recruited under the conditions
set out in the previous paragraph.

Title II: Implementation of
the equal treatment of
people without distinction
on the grounds of ethnic
origin, incorporating into
domestic law EU Directive
2000/43/EC of 29 June
2000 (Repealed)
Article 19 repealed by Act 2008-496 of
27 May 2007 – Article 9

Title III: Stepping up the
fight against sexist or
homophobic language
Title IV: Transitional and
final provisions

Article 23

An order issued by the Conseil d’Etat sets
out the conditions under which Title 1 shall
apply, the provisions of which will enter into
force as of the first day of the second month
after its publication.
It sets out the temporary provisions regarding the length of the term of office of the
High Authority’s members appointed upon
its creation and the transitional conditions
under which complaints may be filed with
the High Authority during the six months
after such provisions enter into force.

Article 24

Has amended the following provisions:
Amends Act 2001-1066 of 16 November
2001 – Article 9 (V).

Article 2
Article 25

This Act applies in Mayotte, the Wallis and
Futuna Islands, the French Southern and
Antarctic Territories, French Polynesia and
New Caledonia.

ORDER 2005-215 OF 4 MARCH 2005
TO 13 JANUARY 2007 REGARDING
THE HIGH AUTHORITY AGAINST
DISCRIMINATION AND FOR EQUALITY (Consolidated Version).

In the exercise of the above powers, the
Chair of the High Authority against Discrimination and for Equality may authorize the
Director General to sign on his/her behalf.
If so proposed by the Director General, the
Chair may also authorize the High Authority’s managers to sign on his/her behalf
within the limits of their authority.

Article 3

The High Authority Chair shall be assisted
by two vice-chairs chosen by the High
Authority Council from among its
members.
If the Chair is unable to fulfil his/her duties
due to temporary incapacity, one of the
vice-chairs appointed by the High Authority
Council will perform the Chair’s duties.

Chapter 1: General
Organization
Section 1:The Chair
of the High Authority
Article 4
against DiscriminaThe High Authority Chair will receive a flatrate payment, the annual amount of which
tion and for Equality
will be set jointly by the Minister for Social
Article 1
Subject to the provisions of Article 13, the
Chair of the High Authority against Discrimination and for Equality shall appoint staff to
posts. The Chair is responsible for all staff
and signs all documents relating to the High
Authority’s undertakings. In order to fulfil
the mandate given to the High Authority,
the Chair is authorized, subject to the conditions set out in Article 9, to enter into agreements with any public or private, French or
foreign person or entity, in particular with
organizations or departments which, having
additional powers to those of the High
Authority, are capable of assisting it.
Under the general rules set by the High
Authority’s Council, the Chair is authorized
to:
1° Approve and supervise income and
expenditure on the High Authority’s
budget;
2° Enter into any contracts and agreements
on behalf of the High Authority;
3° Recruit and manage staff and set levels
of payment.
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Affairs, the Civil Service Minister and the
Budget Minister.

Section 2:
The Council
Article 5

The Council shall meet when convened by
the High Authority Chair or at the request of
at least half its members. The agenda for its
meetings will be drawn up by the Chair.
If the Chair is absent or unable to attend, he
or she may appoint one of the vice-chairs to
preside over the meeting. The Council may
only deliberate legitimately if at least seven
of its members are present. If this quorum
is not reached, the Chair may again convene the High Authority Council to discuss the
same agenda within a maximum of two
weeks; the newly convened High Authority
Council may deliberate legitimately if at
least five of its members are present.

Article 6

Decisions taken by the High Authority
Council must be approved by the majority
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of members present.

Article 7

The Director General shall attend meetings
of the High Authority Council and shall keep
the minutes.
Depending on the agenda, the Chair may
invite any High Authority staff member to
meetings of the High Authority Council.
The Council may hear any person who
could make a helpful contribution.

Article 8

Subject to Article 4, the members of the
High Authority Council shall receive a flatrate payment for each plenary session of
the High Authority Council they attend.
They shall also receive a flat-rate payment
for each working session they attend and
for each report for which the High Authority
makes them responsible.
The amounts of such payments as well as
the maximum number of working sessions
and reports that may be assigned to any
member of the High Authority Council in
any one year are set by joint order of the
Minister for Social Cohesion, the Budget
Minister and the Civil Service Minister.

Article 9

The High Authority Council will deliberate
any question relating to the exercise of its
powers and its mandate, in particular:
• Actions at law;
• Observations the High Authority wishes to
present before a court, pursuant to Article
13 of the aforementioned Act of 30 December 2004;
• On-site inspections referred to in Article 8
of the same Act;
• The special report required under Article
11 of the same Act;
• The opinions and recommendations
issued under the provisions of Article 15 of
the same Act;
• The annual report required under Article
16 of the same Act;
• Appointing the members of the Advisory
Board;
• Agreements with any public or private,
French or foreign person or entity laid down
in Article 1 (2) of this Order.
The High Authority Council may also deliberate on:
72

• The general conditions for the recruitment,
employment and payment of staff;
• The annual budget and any changes
thereto during the course of the year as well
as on the related programme of activities;
• Presentation of the results for the financial
year;
• Acquisitions, exchanges and disposals of
real estate;
• The acceptance or refusal of gifts and
legacies.
The High Authority Council will determine
its rules of procedure. Voting on proposals
submitted by its Chair, it shall decide on the
rules of procedure for its departments.

Section 3:
The Advisory Board
Article 10

The High Authority’s Advisory Board shall
consist of eighteen members appointed by
the High Authority Council. Members of the
Board shall serve for three years and may
be reappointed once.
The Advisory Board shall give an opinion
on any question submitted to it by the High
Authority Council. The Advisory Board only
gives its opinions to the High Authority
Council.

Article 11

The Advisory Board shall appoint a Chair
from among its members. The Chair convenes the Board to discuss an agenda set
jointly with the High Authority Chair. The
Board’s working methods are set out in the
High Authority’s rules of procedure.

Section 1: The Director General
Article 13

The Director General is appointed by order
on a proposal made by the High Authority
Chair.
The Director General shall prepare the High
Authority Council decisions and ensure
they are implemented.
The Director General shall report to the
Chair and the High Authority Council on the
implementation of their decisions as well as
the operation of the High Authority’s departments.

Section 2: Departmental organization
and rules of internal
procedure
Article 14

The High Authority may appoint regional
delegates.
The State representative in each department shall, as required, assist the High
Authority in fulfilling its mandate.

Article 15

Article 12

The rules of procedure governing the High
Authority’s departments shall set out the
administrative organization and details of
how the said departments work and take
action. In particular, they shall stipulate the
conditions under which it may make the
requests set out in Articles 5 and 6 of the
aforesaid Act of December 2004 to private
or public persons or entities.
It will also decide what provisions apply to
the High Authority’s staff, in particular those
regarding work structure and health and
safety in the workplace, as well as the rules
on management and how the High Authority’s staff members are represented.

Chapter 2:
Administrative
Organization

Section 3: Provisions
relating to Staff

In exchange for serving on the Advisory
Board, members shall receive a flat-rate
payment for each meeting they attend. The
amount of such payments is set by joint
order of the Minister for Social Affairs, the
Civil Service Minister and the Budget Minister.
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Article 16

Civil servants, magistrates or military officials may be seconded or attached to the
High Authority subject to the conditions laid
down by their respective status.

Article 17

The High Authority may recruit non-permanent staff under public law contracts or fullor part-time employees for work hours not
exceeding 70% of a full-time post. Staff
members working under public law
contracts recruited by the High Authority
are subject to the provisions of the aforesaid Order of 17 January 1986, with the
exception of those of Articles 1, 4 to 8, 28
and 29.
The rules of internal procedure give details
of how this Article is applied.

Discrimination
and for Equality
Section 1: Filing and
analysis of
complaints.
Article 20

Any individual or legal entity who applies to
the High Authority in compliance with the
conditions laid down in Article 4 of the
aforementioned Act of 30 December 2004
must inform the High Authority in writing of
all details of the facts it considers to constitute direct or indirect discrimination.

Chapter 3: Finance Article 21
and Accounting
The High Authority shall immediately record
Article 18

I. - The High Authority’s resources shall
include:
• Grants from the State and other public
authorities;
• Subsidies from international bodies and
funding from the European
Community;
• Earnings from gifts and legacies.
II. I. - The High Authority’s expenses include:
• Staff costs;
• The costs of studies, acquisitions and
equipment and working costs;
• Taxes and contributions of all types.

Article 19

Rules on income and advances may be
instituted in compliance with the provisions
of the aforementioned Order of 20 July
1992.

Chapter 4:
Procedures
Applicable before
the High Authority
against

any complaints filed with it and inform
complainants in writing that their complaint
has been recorded. Where applicable, the
High Authority may inform the complainant
that the allegations do not fall within its remit
or that a complaint is clearly unfounded.

Article 22

If it decides to handle a complaint, the High
Authority shall keep complainants regularly
informed of action taken on the case. It
shall also inform them of any periods of limitation for civil or criminal proceedings and
judicial appeals to administrative courts.

Article 23

Where on-site inspections are performed
under the conditions laid down in Article 8
of the aforementioned Law of 30 December
2004, the results of the said inspections
must be duly recorded in writing. The resulting report shall be sent to the interested
parties by registered letter with acknowledgment of receipt. The said parties shall be
invited to comment on the report within a
timeframe that may not be less than ten
days.
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Article 24

People summoned to appear before the
High Authority as part of a request for
explanation must be informed, at least
fifteen days’ in advance, of the subject of
their hearing.

Article 25

In order to fulfil its mandate and in particular
to analyse complaints filed with it, the High
Authority may call upon the work of external
specialists. Such specialists are given
financial compensation for the work, reports
or studies assigned to them by the High
Authority.
The payment referred to in the previous
paragraph may be the subject of an agreement.
All those participating in the work of such
specialists are bound by professional confidentiality.

Section 2: Authorization of staff members
to carry out on-site
inspections and draw
up reports on offences
Article 26

To authorize its staff members to carry out
the on-site inspections referred to in Article
8 of the aforementioned Act of 30 December 2004, the High Authority shall send an
authorization application to the principal
public prosecutor of the appellate court with
jurisdiction over the complainant’s domicile;
this application shall include the surname,
forenames, date and place of birth, nationality, occupation and address of the person
against whom a complaint has been made.
The principal public prosecutor, after
carrying out any enquiries it considers
necessary, shall give the High Authority
notice of its authorizing decision; such
authorization may not extend longer than
three years. Grounds must be given for any

73

refusals to grant authorization.
To authorise staff members to draw up
reports on discrimination offences pursuant
to Article 2 (15) of the aforementioned Act
of 30 December 2004, the procedure set
out in paragraph 1 shall be undertaken with
the public prosecutor of the regional court
with jurisdiction over the complainant’s
domicile.
No person found guilty, incompetent or
disqualified as in Section 2 of the criminal
record may receive authorization.
Authorization may be withdrawn from staff
members guilty of serious failings in the
course of their duties.
Should the principal public prosecutor or
public prosecutor wish to withdraw an
authorization, the staff member concerned
must be summoned at least fifteen days
before the date of the hearing by registered
letter with acknowledgment of receipt giving
the grounds on which the withdrawal is
based. The staff member may examine the
case record on the facts of which he or she
stands accused. The staff member may be
assisted during the hearing by any person
of his or her choice.
The staff member concerned and the High
Authority Chair shall be notified of the decision made by the public prosecutor or principal public prosecutor, by registered letter
with acknowledgment of receipt. An appeal
against the decision may be lodged with
the appellate court.

Article 27

In order to implement the provisions of Article 8 of the aforementioned Act of 30
December 2004, the High Authority Council
shall issue a letter of engagement to staff
members carrying out on-site inspections.

Article 27 -1
Staff members authorized to report the
criminal offences referred to in Article 2 (15)
of the aforementioned Act of 30 December
2004 must swear as follows before the
regional court with jurisdiction over their
domicile:
“I solemnly swear to perform my duties
thoroughly, fairly, impartially and with dignity and to respect professional confidentiality.”

Section 3: Mediation
Article 28

With the aim of finding amicable solutions
to disputes brought to its knowledge, the
High Authority may, after the persons
concerned have given their consent,
appoint a mediator to hear them and
compare their points of view. The High
Authority shall set a term for the mediation
which may not be longer than three months;
this term may be renewed once, at the
request of the mediator.
The mediator shall summon the persons
concerned and may, if the parties give their
consent, take statements from willing third
parties. The mediation may be terminated
at any time at the request of one of the
parties or at the mediator’s initiative.
On completion of the mediation, the mediator shall notify the High Authority as to
whether the parties succeeded in finding a
solution to the dispute between them.

Article 29

Individuals undertaking the role of mediator
must meet the following requirements:
1° They must not have been found guilty,
incompetent or disqualified as in Section 2
of the criminal record;
2° They must not have committed acts
incompatible with honour, probity and
morality that have resulted in disciplinary or
administrative sanctions of removal from
office, suspension, revocation, withdrawal
of licence or authorization;
3° They must, through the present or past
exercise of an activity, hold the qualifications required by the nature of the dispute;
4° They must be able to prove that they
have the appropriate education or experience for conducting mediation;
5° They must present the guarantees of
independence necessary to conduct
mediation.

Section 4: Formal
Notices

Article 30

The formal notice specified in Article 9 of
the aforementioned Act of 30 December
2004 must be sent by registered letter with
acknowledgment of receipt. If on expiry of
the time given in the formal notice a party
has failed to comply with the notice, the
High Authority may summon the person
concerned before the court having jurisdiction in compliance with the provisions of
Article 145 of the New Code of Civil Procedure and the provisions of Article R. 532-1
of the Code of Administrative Justice.

Section 5: Making
Recommendations
Public
Article 31

In the situations listed in Article 11 (2) of the
aforementioned Act of 30 December 2004,
where the High Authority considers making
its recommendations public, it shall inform
the people concerned at least fifteen days
beforehand. The recommendations may
be made public by any suitable means.

Chapter 5:
Article 32

The Chair, members of the High Authority
Council, members of the Advisory Board,
the High Authority staff and specialists
called upon to assist the High Authority
may be reimbursed for the travel expenses
they incur while carrying out their duties for
the High Authority under the conditions laid
down by the aforementioned Orders of 12
March 1986 and 28 May 1990.
Note: Order 2006-781 of 3 July 2006 Article
12 X: In all legal texts which, concerning
temporary relocation, refer to the Orders of
12 March 1986, 12 April 1989, 28 May
1990 and 22 September 1998, these references are hereby replaced by those of this
Order from 1 November 2006.

Article 33

The assets of the “Anti-discrimination Task
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Force” public interest group (groupement
d’intérêt public - “groupe d’étude et de lutte
contre les discriminations”) are, in accordance with its Articles of Association, assigned to the High Authority.

Chapter 6:
Dispositions
relating to
Overseas
Territories
Article 34

For the application of Article 32 of this Order
in French overseas departments, the
words: “and the Order of 28 May 1990” are
replaced by the words: “the Order of 12
April 1989 and the Order of 22 September
1998”.
Note: Order 2006-781 of 3 July 2006 Article
12 X: In all legal texts which, concerning
temporary relocation, refer to the Orders of
12 March 1986, 12 April 1989, 28 May
1990 and 22 September 1998, these references are hereby replaced by those of this
Order of 1 November 2006.

Article 35

Subject to the adaptations set out in this
chapter, this Order applies in Mayotte,
Saint- Pierre-et-Miquelon, the Wallis and
Futuna Islands, French Polynesia, New
Caledonia and the French Southern and
Antarctic Territories.

Article 36

I. - For the application of this Order in
Mayotte, Saint-Pierre-et-Miquelon, the
Wallis and Futuna Islands, French Polynesia, New Caledonia and the French
Southern and Antarctic Territories:
1° In Article 14 (2) the words: “the State
representative in the department” are replaced by the words: “the State representative”;
2° In Article 23, the words: “ten days” are
replaced by the words: “one month”;
3° In Article 24, the words: “fifteen days” are
replaced by the words: “one month”;
4° In Article 32, the words: “the Order of

28th May 1990” are replaced by the words:
“the Order of 22 September 1998”.
II. - Where no explicit adaptation is provided
for by this Order, the references to provisions that do not apply to Mayotte, SaintPierre-et-Miquelon, the Wallis and
Futuna Islands, French Polynesia, New
Caledonia and the French Southern and
Antarctic Territories are replaced by locally
applicable references to provisions having
the same purpose.
Note: Order 2006-781 of 3rd July 2006 Art.
12 X: In all legal texts which, concerning
temporary relocation, refer to the Orders of
12 March 1986, 12 April 1989, 28 May
1990 and 22 September 1998, these references are replaced by those of this Order
from 1 November 2006.

Article 37

draw lots to decide which five members, in
application of Article 23 (2) of the aforementioned Act of 30 December 2004, are to
serve for thirty months.

Article 40

The Minister for Employment, Labour and
Social Cohesion, the Minister of Justice, the
Minister for the Economy, Finance and
Industry, the Minister for the Civil Service
and State Reform, the Minister responsible
for the Budget and Budgetary Reform, the
Government spokesperson and the Minister responsible for Integration,
Equal Opportunities and Tackling Exclusion are hereby ordered, each in the fields
that concern them, to enforce this order
which will be published in the Journal officiel de la République française (Official
Gazette of the French Republic).

For the application of Article 26 of this
Order, in Mayotte and Saint-Pierre-et-Miquelon:
1° The words: “national public prosecutor”
are replaced by the words: “public prosecutor of the higher appellate court”;
2° The words “appellate court” are replaced
by the words: “higher appellate court”.

Article 38

In New Caledonia, French Polynesia, the
Wallis and Futuna Islands and the French
Southern and Antarctic Territories, the
registered letters with acknowledgment of
receipt provided for by this Order may be
replaced by ordinary letters delivered
against the signature of the addressee by a
representative of the administrative authority so authorized by the representative of
the State.

Chapter 7:
Transitional
Provisions
Article 39

At the beginning of the first meeting of the
High Authority Council, regarding the first
term of office, the members of the High
Authority Council other than the Chair shall
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