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In the case of N.B. v. Slovakia,

The European Court of Human Rights (Former Sectigh sitting as a Chamber
composed of:

Nicolas BratzaPresident,

Lech Garlicki,
David Thor Bjorgvinsson,
Jan Sikuta,
Paivi Hirvela,
Ledi Bianku,
NebojSa Vdini¢, judges,
and Fatg Araci, Deputy Section Registrar,

Having deliberated in private on 22 May 2012,

Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application @@51810) against the Slovak Republic lodged
with the Court under Article 34 of the Conventiar the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by a Slavakonal, Ms N.B. (“the applicant”),
on 20 May 2010. The President acceded to the amplec request not to have her name
disclosed (Rule 47 § 3 of the Rules of Court).

2. The applicant was represented by Ms V. Durbakamd Ms B. Bukovska, lawyers
acting in co-operation with the Centre for Civildakuman Rights, a non-governmental
organisation with its registered office in KoSiCehe Government of the Slovak Republic
(“the Government”) were represented by their Agdtg,M. PiroSikova.

3. The applicant alleged a breach of Articles 318 13 and 14 of the Convention on
account of her sterilisation in a public hospitaldaher subsequent failure to obtain
appropriate redress from the Slovakian authorities.

4. On 9 November 2010 the application was comnatectcto the Government. It was also
decided to rule on the admissibility and meritshaf application at the same time (Article 29
§1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant is of Roma ethnic origin. She a1 in 1983 and lives in Nalepkovo.

A. Sterilisation of the applicant at the Gelnica Hbspital

6. On 25 April 2001, during the delivery of hecsed child, the applicant was sterilised
by means of tubal ligation at the gynaecology ahstetrics department of the hospital in
Gelnica (“the Gelnica Hospital”). The Gelnica Hdapwas a public hospital administered by
the Ministry of Health at that time and until thedeof 2002.

7. During her pregnancy the applicant visited dhactor regularly. She was informed that
the delivery would be via caesarean section.

8. According to the applicant’s medical recordie aipplicant was brought to the hospital
in labour by an ambulance at 7.50 a.m. on 25 Afidl1. At 9 a.m. on the same day, when her
contractions were occurring at five minute intesyathe applicant was administered



premedication in view of the envisaged caesareatiose It included a benzodiazepine
derivative which is used for its sedative, anxietijeving and muscle-relaxing effects.

9. Following a handwritten entry on the administna of the premedication, the medical
record contains a typed entry on the next pagardowy to which the applicant had requested
that a sterilisation procedure be carried out onrbproductive organs during the delivery,
and that she had been informed about the irredersggture of such an operation and of her
being unable to conceive a child in the future. €htry is signed by a doctor and it also bears
the signature of the applicant.

10. The applicant later declared that, after thaiaistration of the premedication, she had
been approached by a member of the medical stadfwds carrying three A4 size pieces of
paper. The staff member had taken her hand to leisign the papers. The applicant had
been in labour and had felt as if she were intdgttainder the influence of the medication.
She had neither had the strength nor the will fo \akat the documents contained. She
remembers a doctor who was present saying thawebts die unless she signed the papers.
She had therefore not objected to signing the gapith the assistance of the staff member.

11. The applicant’s child was born at 9.35 a.m.

12. Another section of the medical records, ddtédviay 2001, indicates that the child
was delivered by caesarean section.

13. According to a surgical report in the appliteamedical file, in the course of the
operation the doctors discovered a large fissunaing the length of the scar from a previous
caesarean section on the applicant. After the 'shildlivery, the doctors discovered a rupture
of the applicant’s uterus. It had probably beenrdsult of the secondary healing of a suture
which had become loose during the course of théicamp's second pregnancy. As a result,
the applicant’s life had been at risk. The doctad therefore considered a hysterectomy as a
radical solution to the problem. However, in vieftloe patient’s age, they had preferred to
carry out reconstructive surgery despite the riskoonplications. Since the applicant’s uterus
was severely damaged, it had been considered redini@i a similar situation would occur in
any future pregnancy and would pose a grave rigkeddife of the applicant and her foetus.
After the reconstructive surgery, the doctors heddfore decided to sterilise the applicant in
accordance with the request she had made pritretoperation. The report indicates that no
complications occurred in the course of the surgery

14. The applicant was released from the Gelnicspkia on 11 May 2001.

15. The medical records also contain a copy oé@stbn of the sterilisation commission
established at the Gelnica Hospital. The decissomiaited 15 May 2001 and indicates that the
commission approved, ex post facto, the applicastesilisation, which had been carried out
at her request. According to the document, a setibn procedure had been justified within
the meaning of the Sterilisation Regulation 1972iaw of the applicant’s health.

16. At the time of the delivery and sterilisatiprocedure the applicant was underage. She
reached the age of majority ten days later. Hetherptwho was the applicant’s representative
while she was under the age of majority, was nesgmt during the delivery and she had not
been asked to give her consent to the sterilisation

17. The applicant learned about the operationi@ndature in December 2002, when her
lawyer reviewed her medical file in the Gelnica piites.

18. According to the applicant, as a result of dperation, she has suffered from serious
physical and mental health problems. The applisamsychological problems were
recognised by a psychologist in a statement dateepfember 2007. She maintained that she
had been ostracised by her husband and the Ronrawaity because of her infertility.

19. With a view to describing the overall situatiand context in which she had been
sterilised, the applicant submitted that she hgzee&nced inferior treatment during her stay
at the Gelnica Hospital. In particular, the appiicandicated that patients in the
gynaecological and obstetrics ward had been seigagacording to their ethnic origin. The
applicant had been accommodated in a “Gypsy ro@pamated from women who were not
of Roma ethnic origin. The applicant considered tiex ethnic origin had played a decisive



role in the decision of the medical staff to steelher. Citing a number of international
reports' the applicant submitted that discrimination agaRema in Slovakia extended to all
facets of their lives.

20. The Government were in disagreement with gpdieant’s allegations.

B. Civil proceedings

21. On 8 December 2004 the applicant sued theicaehhospital for damages before the
SpiSsk& Nova Ves District Court. Apart from theexgnt provisions of the Slovakian Civil
Code, she also relied on Articles 3, 8 and 12 efG@onvention. The applicant argued that she
had been sterilised contrary to the relevant pronss of Slovak law, as her mother had not
given consent to the operation. It had also rumtanuto relevant international human rights
standards. The applicant claimed the equivalerit7g810 euros (EUR) in damages and also
claimed reimbursement of her costs.

22. Following the privatisation of the Gelnica Igdal, the District Court substituted the
Gelnica Municipality as the defendant in the praltegs on 25 May 2005.

23. On 10 February 2006 the District Court disedsshe applicant’'s action. With
reference to the evidence available, it concludhad the operation had been necessary with a
view to saving the applicant’s life. As such, itutw have been performed without her prior
consent.

24. On 28 March 2006 the applicant appealed. Shatained,inter alia, that her ethnic
origin had motivated the doctors to sterilise her.

25. On 28 February 2007 the KoSice Regional Cquéaished the first-instance judgment.
It expressed the view that the sterilisation openabn the applicant could not be considered
as life-saving surgery and ordered the first-instaoourt to re-examine the case in light of
that opinion.

26. An expert opinion submitted to the Districtu@oindicated that during the caesarean
section the doctors had discovered an extensivaryinjo the applicant’ uterus. A
hysterectomy, which they had originally consideozdrying out, would have been, in the
expert’s view, acceptable medical practice in threumstances. The expert considered the
alternative solution which the doctors had chossamely reconstructive surgery of the
uterus, as an intervention which had saved theagmtls life in the circumstances. However,
the subsequent sterilisation of the applicant hat been indispensable with a view to
preventing an imminent danger to her life.

27. On 7 September 2007 a psychology centre coedian examination of the applicant
and issued a report at the request of the applicesgresentative. It was noted that during the
examination the applicant had indicated that th&es conflict in her marriage, as her
husband frequently reproached her for her inabitthhave more children. The applicant had
further indicated that she suffered from stomacingaloss of appetite and breathing
problems. The psychologist concluded that the dmjpre and pessimistic moods from which
the applicant suffered were possibly related toitaility to conceive.

28. In her submissions to the District Court thplecant also relied on views expressed by
several experts on sociology and Roma culture atolig that the inability to have children
strongly diminished the position of a woman andfaerily in the Roma community.

29. On 14 May 2008 the District Court ordered tlefendant to pay the equivalent of
EUR 1,593 to the applicant. It further held thahemf the parties were entitled to have the
costs of the proceedings reimbursed.

30. The District Court established that the mddstaff had failed to obtain informed
consent to the applicant's sterilisation prior tee toperation. At the relevant time, the
applicant had been underage and her legal repatsenthad not signed the request. It
determined the amount of compensation with referéadRegulation 32/1965. The court did
not consider it necessary to avail itself of itghti to increase the award of compensation
above the rates indicated in the regulation. leddhat the applicant had married the father of



her children since bringing the action and had stoawn that her position in the Roma
community had deteriorated.

31. By an additional judgment of 11 June 2008 Derict Court formally rejected the
remainder of the applicant’'s claims and orderedddéfendant to reimburse the State’s costs
incurred in the proceedings.

32. On 23 June 2008 the applicant appealed. $juecthat the compensation awarded to
her was insufficient in view of the scope and copsaces of the damage which she had
suffered, and complained that the District Coud dasmissed her request for reimbursement
of her legal costs.

33. On 27 October 2009 the Regional Court uphledd first-instance judgment on the
merits to the extent that it was challenged byagglicant. The Regional Court referred to the
opinion of an expert indicating that a third pregoy would be highly risky for both the
applicant and the foetus. If the applicant had agreed to her sterilisation, she would have
been required to confirm in writing that she hadrbadvised that any future pregnancy would
threaten her life. Albeit that it could not be ddighed with absolute certainty that such a
situation would occur, the existence of such a miskertheless justified the conclusion that an
increase in compensation under sections 6(2) a8)dof Regulation 32/1965 was not justified
in the circumstances.

34. The Regional Court further quashed the finstance decision as to the costs of the
proceedings and ordered the District Court to r@@Rre the issue.

C. Criminal complaint

35. On 26 August 2008 the applicant filed a crimhitomplaint with the District
Prosecutor’s Office in SpiSsk& Nova Ves. She atlebat the sterilisation operation had been
unlawful and had caused her serious bodily harne a@pplicant also relied on her rights
under the Convention.

36. On 20 October 2008 the District Directoratehaf Office of the Judicial and Criminal
Police in SpiSska Nova Ves dismissed the applisazdmplaint. It concluded that no offence
had been committed, as the medical staff involvad &cted with a view to protecting the
applicant’s life and health. Furthermore, it wall possible for the applicant to conceive by
means ofn vitro fertilisation.

37. On 14 November 2008 the SpiSska Nova Ves ibtigdrosecutor’s Office dismissed
the applicant’s complaint against that decision.

38. On 14 January 2009 the KosSice Regional PrésesuOffice quashed the lower
prosecutor’s decision as being premature.

39. Subsequently, the police started a criminaéstigation. They took statements from
the applicant, her mother and a doctor from theni@al Hospital. The doctor stated that
complications had occurred in the course of theveel, as a result of which the applicant’s
life had been at risk. It had therefore been detitte perform a sterilisation, with the
applicant’s approval, as a life-saving procedumecdntrast, an expert provided an opinion to
the effect that it had not been necessary to sterthe applicant during the delivery with a
view to saving her life. Both the doctor and theexx concurred that the operation had not
prevented the applicant from becoming pregnant bsma of assisted reproduction.

40. On 31 July 2009 the police closed the invasitg, concluding that no criminal
offence had been committed.

41. On 16 September 2009 the SpiSska Nova VesidiBrosecutor’'s Office dismissed
the applicant’'s complaint against that decisiorhdld, with reference to an expert opinion,
that the operation had become necessary as, icotivse of the delivery, extensive bleeding
had occurred due to a rupture of the applicangsust In that situation, the doctors had had to
take a decision immediately. After consultationhathe head physician, they had decided not
to carry out a hysterectomy, which was normallyigated in similar situations, but had
elected to reconstruct the uterus with a view teserving it. The surgical team had then
carried out a sterilisation by means of tubal Igatso that the applicant could lead a normal



life. The applicant had not suffered irreversiblnge to her health and she had given her
consent to the procedure. She had reached thefagajarity only ten days thereafter. Prior
to the delivery she had lived with her partner bad taken care of one child.

42. On 18 November 2009 the KoSice Regional Pudses Office, in response to a
complaint by the applicant, upheld the findingscresd by the police and the District
Prosecutor’s Office. The letter informing the appht of this decision further stated that the
above-mentioned findings of the civil courts inatedn to the case did not bind the
prosecuting authorities.

43. At the applicant’s request, a prosecutor ftbenGeneral Prosecutor’s Office reviewed
the case. In a letter of 8 March 2010 the prosecadmitted that the operation had not been
consented to by the applicant’s representativetragnto the relevant law. That did not mean,
however, that the doctors had committed an offehrcgarticular, they had acted in good
faith with a view to protecting the applicant, eyt had considered the operation necessary in
view of the applicant’s health.

44. The public prosecutor noted that the applickatl signed the request while
experiencing labour pains and that her sterilisatiad not been a life-saving intervention.
The provisions of the Sterilisation Regulation 19ia2| been interpreted and applied for many
years in such a manner that, where it was medigadligated and where the prior agreement
of the woman concerned was obtained, sterilisatiag carried out immediately after delivery
by means of caesarean section.

D. Constitutional proceedings

45. On 18 January 2010 the applicant lodged a @mpwith the Constitutional Court.
She alleged a breach, in the above civil and caimpnoceedings, of her rights under Articles
3, 8, 13 and 14 of the Convention, of several @iowis of the International Convention on the
Elimination of All Forms of Racial Discriminatiomf the Convention on the Elimination of
All Forms of Discrimination against Women, and antner of constitutional provisions. As
regards the civil proceedings, she also allegedadh of Article 6 of the Convention.

46. The Constitutional Court dismissed the conmplan 5 May 2010. It held that the
prosecuting authorities involved could not be hbable for the alleged breach of the
applicant’'s substantive rights which had primansulted from her sterilisation in the
Gelnica Hospital. As to the civil proceedings, henstitutional Court found that the KoSice
Regional Court had given sufficient and relevaasoms for its judgment of 27 October 2009,
which had therefore not been arbitrary. There wagppearance of a breach of Article 6 8 1
of the Convention in the proceedings leading ta jhdgment. The Constitutional Court
further found no causal link between the Regionali€s judgment and the other rights on
which the applicant had relied.

Il. RELEVANT DOMESTIC LAW, PRACTICE AND RELEVANT NTERNATIONAL
MATERIALS

47. The relevant domestic law, practice and idional materials are set out in the
judgment ofV.C. v. Sovakia, no. 18968/07, 88 57-86, 8 November 2011.

48. In addition, the following information is rgkmnt to the present case.

49. The Convention for the Protection of Humanh&gand Dignity of the Human Being
with Regard to the Application of Biology and Meidie (Council of Europe Treaty Series
No. 164) was ratified by Slovakia on 15 January8.88d entered into force in respect of
Slovakia on 1 December 1999. The correspondindiceation, together with the text of the
Convention, was published in the Collection of Lawsler number 40/2000 on 10 February
2000. Article 6 8§ 2 reads as follows:

“Where, according to law, a minor does not have thpacity to consent to an intervention, the
intervention may only be carried out with the autbation of his or her representative or an authai a
person or body provided for by law.



The opinion of the minor shall be taken into comsidion as an increasingly determining factor in
proportion to his or her age and degree of matdrity

50. Section 13(1) of the Health Care Act 199441994 Act”), in force at the relevant
time, made medical treatment subject to the pasieansent. A patient’s consent to medical
procedures of a particularly serious character lickvsubstantially affected a person’s future
life had to be given in writing or in another prol@manner (section 13(2)).

51. Pursuant to section 13(5) of the 1994 Actth@ case of patients under the age of
majority consent to medical procedures of a pddrtyiserious character within the meaning
of section 13(2) was to be given by their represtrg upon the recommendation of a group
of at least three experts. Patients over the agectden who were deemed to be intellectually
capable of assessing the envisaged procedure lgadettheir consent to such a procedure as
well. The only exception to the foregoing concernetispensable medical procedures which
could not be delayed (section 13(6)).

52. Regulation 32/1965 (“the Regulation”) governedmpensation for pain and
impediments to a person’s integration in societycWwhesulted from an injury, occupational
disease or other damage to one’s health. It wasateg with effect from 1 January 2009.

53. Section 2(1) of the Regulation provided fompensation for pain resulting from
damage to a person’s health, and for subsequentahéaatment and the elimination of the
effects of such damage. The amount of the compenshdr pain was to be determined in
accordance with the principles and rates attacbetie¢ Regulation. It was to correspond to
the scope of the damage to one’s health and thseof its treatment.

54. Section 4(1) of the Regulation governed comspton for damage to one’s health
which demonstrably entailed negative consequenceghie everyday life of the person
concerned, for satisfying his or her living andiabaeeds or for fulfilling his or her role in
society. The compensation granted was to corresgonthe nature of such negative
consequences and their expected prognosis, antdstedlect the extent to which a person’s
life and integration in society were affected.

55. Pursuant to section 6(1) of the Regulatiormmensation under section 4(1) of the
Regulation was to be determined pursuant to thebeurof points which a medical expert
attributed to a particular case on the basis ofdles attached to the Regulation. Paragraph 2
of section 6 allowed for the number of points asedyto be increased by up to one hundred
per cent, depending on: (i) the prospects whichrijuged person had at the moment when his
or her health was damaged; (ii) the injured persdamily life; or (iii) the injured person’s
involvement in politics, culture or sport, theiofession and/or their level of education.

56. Section 7 of the Regulation governed the amofitompensation. Its paragraph 2
limited the overall compensation to the equivalehtapproximately EUR 8,000. Finally,
paragraph 3 of section 7 entitled the courts toeiase the award over and above the sums
foreseen by the Regulation where it was justifiggb@rticular circumstances.

THE LAW

I. THE GOVERNMENT’'S OBJECTION AS TO THE STATUS ORHE APPLICANT AS
A VICTIM

57. The Government argued that the applicant baidher status as a victim because the
domestic courts had acknowledged, in substanceeah of her rights and had granted
compensation to her in that respect. In the dom@sticeedings the applicant had not shown
that the impact of the sterilisation justified glmer compensation award.

58. The applicant maintained that the domestit@aittes had neither acknowledged a
breach of her rights, nor had they granted appatgpiompensation to her.



59. The Court reiterates that a decision or meafawourable to an applicant is not in
principle sufficient to deprive him or her of vietistatus under Article 34 of the Convention
unless the national authorities have acknowledgilder expressly or in substance, and then
afforded redress for, the breach of the ConvenseeAmuur v. France, 25 June 1996, § 36,
Reports of Judgments and Decisions 1996-11IDalban v. Romania [GC], no. 28114/95, §
44, ECHR 1999-VI).

60. In the present case, the applicant reliedesrrights under Articles 3, 8 and 12 of the
Convention in the civil proceedings. The civil ctsuacknowledged that her sterilisation had
been unlawful due to the fact that her mother haidsigned the request. However, they did
not accept the applicant’s arguments about thecpéatly serious character of the breach of
her rights (see paragraphs 30 and 33 above). # doeappear from their reasoning that the
civil courts considered the circumstances of threedeom the perspective of the international
standards on which the applicant had relied (com@ard contrasR.R. v. Poland, no.
27617/04, 88 101-102, 26 May 2011).

61. In the context of the criminal proceeding® fmosecuting authorities concluded that
the applicant had not suffered irreversible dantageer health and that the doctors involved
had not committed an offence.

62. Subsequently, the Constitutional Court did we@l with the substance of the
applicant’'s complaints under the Convention. Itradded only the procedural aspects of the
case (see paragraph 46 above). The Court reitareies qualified a similar approach, in a
different case which also concerned the steribsathf a Roma woman, as amounting to
excessive formalism (s&éC. v. Sovakia (dec.), no. 18968/07, 16 June 2009).

63. Even assuming that by their judgments thd coairts acknowledged to an acceptable
extent the breach of the rights which the applicdieiges, the Court notes that they awarded
her the equivalent of EUR 1,593. In the judgmenV@. v. Sovakia (cited above, 8§ 120,
155 and 184), which also concerned sterilisatioa &oma woman in a public hospital, the
Court found a breach of Articles 3 and 8 of the wamtion and awarded the applicant EUR
31,000 as just satisfaction. The Court is therefwirehe view that, having regard to the
circumstances of the case, the award at the damlesel cannot be regarded as financial
redress commensurate with the nature of the daedéeged by the present applicant.

64. The Government's objection that the applice@ased to be a victim within the
meaning of Article 34 of the Convention must acaagty be dismissed.

Il. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON

65. The applicant complained that she had beefedeld to inhuman and degrading
treatment on account of her sterilisation withoert &ind her representative’s full and informed
consent, and that the authorities had failed toycaut a thorough, fair and effective
investigation into the circumstances surrounding dterilisation. She relied on Article 3 of
the Convention, which reads as follows:

“No one shall be subjected to torture or to inhuroadegrading treatment or punishment.”

66. The Government contested that argument.

A. Admissibility

67. The Court notes that this complaint is not ifeatly ill-founded within the meaning of
Article 35 § 3 (a) of the Convention. It furthertas that it is not inadmissible on any other
grounds. It must therefore be declared admissible.

B. Merits
1. Alleged ill-treatment of the applicant

(8) The parties’ submissions



(i) Theapplicant

68. The applicant, with reference to the argumertikh she had raised in the domestic
proceedings, maintained that her sterilisation iatdbeen a life-saving intervention and that
it had had a lasting impact on her physical anaipsipgical health, her relationship with her
husband, and on her family and had affected hatiposvithin the Roma community. It had
amounted to treatment contrary to Article 3 of @anvention.

(i) The Government

69. The Government argued that the applicant’sicakdecords included a sterilisation
request signed by her and that the sterilisationroiitee had approved the procedure. It had
been established in the course of the delivery that applicant's uterus was seriously
damaged to an extent which had justified, from rireddical point of view, a hysterectomy.
Despite a risk of complications, the doctors hadidixl to carry out reconstructive surgery
instead, in view of the applicant’s age and alsotli@ sake of maintaining the applicant’s
menstrual cycle. Subsequently, they had carriedtloitsterilisation in accordance with the
wish which the applicant had earlier expressedcamfirmed in writing.

70. The Government maintained that the applicaat hot been subjected to treatment
contrary to Article 3 of the Convention, as the tdog had acted with the intention of
protecting her life and health, as well as the tfeher child. Had the doctors deliberately
wished to deprive the applicant of her reproductiepacity, they would have carried out
a hysterectomy which, as an expert had confirmeayldvhave been considered as a life-
saving intervention given the state of the applisareproductive organs. While it was true
that the applicant’'s mother had not formally agréethe procedure, it was to be noted that
the applicant had previously given birth to a claildl that she had reached the age of majority
only ten days after her sterilisation.

(b) The Court’s assessment

(i) Recapitulation of the relevant principles

71. The relevant principles established in ther€®gase-law are set out, for example, in
V.C. v. Sovakia, judgment cited above, 88 100-105, with furthéemences.

72. That case concerned the sterilisation of ad&wawmman without her informed consent.
The procedure had been carried out immediatelyr afte had delivered a child via a
caesarean section on the basis of a consent winechagl been asked to give while in labour.

73. InV.C. v. Sovakia (see 88 106-120) the Court held that sterilisaéisrsuch was not,
in accordance with generally recognised standadifg-saving medical intervention. Where
sterilisation was carried out without the informsshsent of a mentally competent adult, it
was incompatible with the requirement of respecthiaman freedom and dignity. In that case
the Court concluded that, although there was naatidn that the medical staff had acted
with the intention of ill-treating the applicanthely had nevertheless acted with gross
disregard for her right to autonomy and choice pategent. Such treatment had been in breach
of Article 3 of the Convention.

(il) Assessment of the facts of the case

74. 1t has not been disputed between the pattigsthe present applicant’s sterilisation
was not a life-saving medical intervention and tihatas carried out without the informed
consent of the applicant and/or her representa@Bmnilarly as in the case df.C., the
procedure was therefore incompatible with the negment of respect for the applicant’s
human freedom and dignity. The fact that the dechad considered the procedure necessary
because the applicant’s life and health would béugsly threatened in the event of her
further pregnancy cannot affect the position (dee A C. v. Sovakia, cited above, 88 76-77
and 105, with further references).



75. It therefore remains to be determined whether procedure and its repercussions
attained a level of severity justifying its quatdition as treatment contrary to Article 3.

76. The applicant submitted, and it was not calittad by the medical records or
contested by the Government, that she had been &slsegn a typed text indicating that she
requested sterilisation after tranquilising premation had been administered in preparation
for the envisaged caesarean section. Thus thecapplivas in labour and was under the
influence of medication. A member of the medicaffsasked her to sign the sterilisation
request, and she was prompted by one of the doatesent to do so with an explanation that
she would otherwise die. The applicant therefocendit object to signing the paper with the
assistance of a hospital staff member.

77. For the Court, such a way of proceeding, Imyongng one of the important capacities
of the applicant and making her formally agreeuchsa serious medical procedure while she
was in labour, when her cognitive abilities werkeetied by medication, and then wrongfully
indicating that the procedure was indispensabl@feserving her life, violated the applicant’s
physical integrity and was grossly disrespectfuhef human dignity.

78. Similarly as invV.C. v. Sovakia (cited above, § 119), the information availablesio
not indicate that the medical staff acted with ithention of ill-treating the applicant. They
nevertheless acted with gross disregard for heramufreedom, including the right to freely
decide, together with her representative and afi@mg had the possibility of discussing the
matter with her partner, whether she consentelegtocedure.

79. The Court notes that at the time of the pracedhe applicant was seventeen years
old, still legally underage, and at an early stafjdher reproductive life. The sterilisation
grossly interfered with her physical integrity, skee was thereby deprived of her reproductive
capacity.

80. Given its serious nature and consequencessténidisation procedure, including the
manner in which the applicant was asked to agrée was liable to arouse in her feelings of
fear, anguish and inferiority and to entail lastswgfering. As to the last-mentioned point, a
psychologist admitted that the applicant’s depxesaind pessimistic moods could be linked
to her inability to conceive. In view of the docume which the applicant produced in the
domestic proceedings (see paragraph 28 above{;dbe finds no reason to doubt that her
inability to have children strongly diminished hmsition as a woman living within a Roma
community and entailed mental suffering. The treathio which the applicant was subjected
as described above attained the threshold of sgvequired to bring it within the scope of
Article 3.

81. There has accordingly been a violation of @eti3 of the Convention on account of
the applicant’s sterilisation.

2. Alleged failure to conduct an effective investigation

82. The applicant maintained that the investigaitigo her case had not been effective as
required by Article 3.

83. The Government argued that the relevant aspdcthe case had been examined in
detail by prosecuting authorities at three levelghe context of the criminal proceedings
instituted by the applicant, as well as in the eghof the civil proceedings which had led to
the finding that the sterilisation had been conttarthe relevant law.

84. The Court reiterates that Articles 1 and 3tled Convention impose procedural
obligations on the Contracting Parties to conducteffective official investigation which
must be thorough and expeditious. However, theraibf any given investigation to produce
conclusions does not, by itself, mean that it visfective: an obligation to investigate is not
an obligation of result, but of means. Furthermare,the specific sphere of medical
negligence the obligation to carry out an effectieestigation may, for instance, also be
satisfied if the legal system affords victims a egly in the civil courts, either alone or in
conjunction with a remedy in the criminal courtsiakling any liability of the doctors
concerned to be established and any appropriatleredress, such as an order for damages



and for the publication of the decision, to be ot#d (for recapitulation of the relevant
principles se&/.C. v. Sovakia, cited above, 88 123-125, with further references).

85. In the present case, the civil courts ackndgeel that the applicant’s sterilisation had
been in disregard of the statutory requirementsaavatded compensation to her. In addition,
the applicant’s criminal complaint was examinedgsgsecuting authorities at three levels.
The General Prosecutor’s Office acknowledged thatajpplicant had been sterilised contrary
to the relevant law as her representative had oisented to the procedure. That action did
not, however, constitute a criminal offence in plagticular circumstances.

86. Thus the applicant had the opportunity to hitreeactions of the hospital staff which
she considered unlawful examined by the domestthoaities and the liability of those
involved established. While it is true that theilcproceedings lasted four years and nine
months, the Court notes that during that periodtsoat two levels of jurisdiction examined
the case twice, and that the proceedings concethagpplicant’s criminal complaint, which
lasted eighteen months, were conducted expediyiousl|

87. In view of the foregoing, the applicant’s cdaipt that the respondent State failed to
carry out an effective investigation into her digation, contrary to its obligations under
Article 3, cannot be accepted.

88. There has therefore been no procedural vomiaif Article 3 of the Convention.

lll. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTON

89. The applicant complained that her right tqpees for her private and family life had
been violated as a result of her sterilisation,clvhihad been carried out contrary to the
requirements of the relevant law and without het laer mother’s full and informed consent.
She relied on Article 8 of the Convention whichijtgrelevant parts, provides:

“1. Everyone has the right to respect for his stévand family life, ...

2. There shall be no interference by a public @ity with the exercise of this right except suchigin
accordance with the law and is necessary in a detiosociety in the interests of national secyityblic
safety or the economic well-being of the countoy,the prevention of disorder or crime, for thetpotion
of health or morals, or for the protection of tights and freedoms of others.”

A. Admissibility

90. The Government admitted that a medical intgiga without the informed consent of
the person concerned amounted to an interferertbethidt person’s private life.

91. The Court considers, in the light of the a'tsubmissions, that the complaint raises
serious issues of fact and law under the Conventlen determination of which requires an
examination of the merits. The Court concludesdfoee that this complaint is not manifestly
ill-founded within the meaning of Article 35 § 3)(af the Convention. No other ground for
declaring it inadmissible has been establishemukt therefore be declared admissible.

B. Merits

92. The applicant maintained that her private fandily life had been severely affected as
a result of the sterilisation procedure.

93. The Government pointed to the fact that thenekiic courts had acknowledged that
the requirements of domestic law had not been dechplith in the applicant’'s case. They
further argued that the medical staff had consii¢éihe procedure necessary with a view to
protecting the applicant’s life and health.

94. The relevant case-law is recapitulate¥.i@. v. Sovakia, cited above, 88 138-142.

95. The applicant’'s sterilisation affected her rogluctive health status and had
repercussions on various aspects of her private family life. It therefore amounted to
interference with her rights under Article 8. Itsvearried out contrary to the requirements of
domestic law, as the applicant's mother had no¢miver consent to the procedure. This was
not disputed between the parties.



96. In addition, the Court has previously heldthwieference to both international and
domestic documents, that at the relevant time a&weisarose in Slovakia as regards
sterilisations and their improper use, includingrégard for informed consent — required by
the international standards by which Slovakia wainol. Such practice was found to affect
vulnerable individuals belonging to various ethgroups. However, Roma women had been
at particular risk due to a number of shortcomimgdomestic law and practice at the relevant
time (seeV.C. v. Sovakia, cited above, 88 146-149 and 152-153).

97. For reasons which are set out in detail it fhdgment and which are relevant as
regards the circumstances of the present casealse@aragraph 44 above), the Court finds
that the respondent State failed to comply witlpdsitive obligation under Article 8 to secure
through its legal system the rights guaranteedhiay Article, by putting in place effective
legal safeguards to protect the reproductive hedltm particular, women of Roma origin.

98. Accordingly, the failure to respect the statytprovisions combined with the absence
at the relevant time of safeguards giving speamgsaeration to the reproductive health of
the applicant as a Roma woman resulted in a fabbyréhe respondent State to comply with
its positive obligation to secure to her a sufintieneasure of protection enabling her to
effectively enjoy her right to respect for her atie and family life.

99. There has therefore been a breach of ArtidktBe Convention.

IV. ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTON

100. The applicant further complained that hentrig found a family had been breached
on account of her sterilisation. She relied ondetil2 of the Convention, which provides:

“Men and women of marriageable age have the righharry and to found a family, according to the
national laws governing the exercise of this right.

101. The applicant maintained, in particular, thegr marital life continued to be
problematic to due her inability to conceive andttthe domestic courts had disregarded her
arguments in that respect.

102. The Government argued that the applicaneldrad agreed to her sterilisation. That
procedure was not irreversible. If the applicarghved to have more children, it was open to
her to undergo a sterilisation reversal operatiorcanceive fromin-vitro fertilisation. The
Government expressed their readiness to bear gte obsuch an operation. They cautioned,
however, that a fresh pregnancy would represerdriaus danger to the applicant and her
child given the applicant’s health status.

103. The Court notes that this complaint is linkedhe ones examined above and must
therefore likewise be declared admissible.

104. The sterilisation performed on the applideaad serious repercussions on her private
and family life, and the Court found above thatwias in breach of Article 8 of the
Convention. In view of that finding, and also igaed of the fact that the applicant married
and has lived with the father of her children aftiee sterilisation procedure, the Court
considers that a further examination of whetherf#iogs of the case also give rise to a breach
of her right to marry and to found a family is watled for.

105. It is therefore not necessary to examine ragglg the applicant’'s complaint under
Article 12 of the Convention.

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTON

106. The applicant complained that she had haeéffextive remedy at her disposal in
respect of her complaints about the infringemertiesfrights guaranteed by Articles 3, 8 and
12 of the Convention. She relied on Article 13, evhprovides:

“Everyone whose rights and freedoms as set forfthigl Convention are violated shall have an effect

remedy before a national authority notwithstandireg the violation has been committed by persotiagc
in an official capacity.”



107. The Government contested that argument.

108. The Court reiterates that Article 13 of then@ention guarantees the availability at
the national level of a remedy to enforce the sarast of the Convention rights and freedoms.
Its effect is to require the provision of a domesttmedy capable of dealing with the
substance of an “arguable complaint” under the @atien and of granting appropriate relief
(see, amongst other authoritid&soy v. Turkey, 25 September 1996, § 9Reports 1996-VI).
The word “remedy” within the meaning of Article des not, however, mean a remedy
which is bound to succeed, but simply an accesséneedy before an authority competent to
examine the merits of a complaint (semjtatis mutandis, Bensaid v. the United Kingdom,
no. 44599/98, § 56, ECHR 2001-1).

109. In the present case, the applicant was abilawte her case reviewed by civil courts at
two levels of jurisdiction which acknowledged ttsdte had been sterilised contrary to the
relevant law and made a compensation award undgul&en 32/1965. Furthermore, the
relevant facts of the case were assessed from éngpgrtive of the criminal law by
prosecuting authorities at three levels. Shortcgsim the sterilisation procedure were
confirmed in that context (see paragraphs 43 andbd¥e). The applicant thus had effective
remedies within the meaning of Article 13 in redpafcher complaint about her sterilisation.
The fact that no person was convicted of a crimafggnce and that the Constitutional Court
subsequently refused to address the substance aiptilicant’'s complaints under Articles 3,
8 and 14 of the Convention does not affect thetjpos(see als®.C. v. Sovakia, cited above,

§ 166).

110. It follows that this complaint is manifestif-founded and must be rejected in

accordance with Article 35 88 3 (a) and 4 of then@mtion.

VI. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTON

111. Lastly, the applicant complained that she hadn discriminated against on the
grounds of her race/ethnic origin and sex in thpyment of her rights under Articles 3,
8 and 12 of the Convention. She alleged a violatibrrticle 14 of the Convention, which
provides:

“The enjoyment of the rights and freedoms set farthjthe] Convention shall be secured without
discrimination on any ground such as sex, racepurpllanguage, religion, political or other opinjon
national or social origin, association with a natibminority, property, birth or other status.”

A. Admissibility

112. The Government argued that the applicantrntmddexhausted domestic remedies, as
she had failed to submit relevant arguments irdtiraestic proceedings concerning her case.
It had been also open to the applicant to seelessdn respect of her alleged discriminatory
treatment by means of an action for protectionefgersonal rights under Articles 11 et seq.
of the Civil Code. In any event, the complaint waanifestly ill-founded, as the applicant had
failed to show that the hospital staff had discnated against her in the context of the
sterilisation procedure.

113. The applicant maintained that at the relevemé¢ no anti-discrimination laws had
been enacted in Slovakia and that the Governmaiijection relating to exhaustion of
domestic remedies should be dismissed. The applibarther argued that she had
unsuccessfully sought redress as regards her ttleghat sterilisation had been performed
on her due to her ethnic origin in both criminadanvil proceedings and, ultimately, before
the Constitutional Court.

114. The Court notes that in the context of th@ proceedings the applicant argued that
her ethnic origin had motivated the doctors toikserher. Subsequently, she alleged a breach
of her rights, including those under Article 14tbé Convention, before the Constitutional
Court, which is the supreme judicial authority ifov&kia charged with the protection of



individuals’ fundamental rights and freedoms gutead by the Constitution and also by the
Convention.

115. Thus the applicant afforded the domestic aiitbs the opportunity to redress by
their own means the violation of her Conventiorntign issue. As regards the argument that
the applicant should have sought redress by mefaaus action for protection of her personal
rights, the Court recalls that an applicant who iised a remedy which is apparently effective
and sufficient cannot be required to have triecethhat were also available but probably no
more likely to be successful (séglamski v. Poland (dec.), no. 6973/04, 27 January 2009,
with further references). It is also relevant irstfespect that the Constitutional Court did not
indicate in its decision that the applicant shdwdete used the other civil remedy cited by the
Government prior to lodging her constitutional cdaimt.

116. In the above circumstances, the Governmetjsction relating to the applicant’s
failure to exhaust domestic remedies cannot beldphe

117. The Court further considers, in the light toe parties’ submissions, that the
complaint raises serious issues of fact and laweutite Convention, the determination of
which requires an examination of the merits. Theur€aoncludes therefore that this
complaint is not manifestly ill-founded within thmeaning of Article 35 § 3 (a) of the
Convention. No other ground for declaring it inadsiile has been established. It must
therefore be declared admissible.

B. Merits

118. The applicant reiterated that her race/etbngin had played a determining role in
her sterilisation and that she had also been digtaited against on the grounds of her sex in
that respect.

119. The Government were in disagreement wittagicant.

120. The applicant alleged a breach of Articlerédd in conjunction with Articles 3, 8
and 12 of the Convention. In the circumstanceseftase, the Court considers it most natural
to entertain the discrimination complaint in corgtion with Article 8, as the interference in
issue affected one of her important bodily capesitand entailed numerous adverse
consequences for, in particular, her private andlfalife.

121. The Court has previously found that the pracdf sterilisation of women without
their prior informed consent affected vulnerabldivwduals from various ethnic groups. In
view of the documents available, it cannot be distadd that the doctors involved acted in
bad faith, that the applicant’s sterilisation wagat of an organised policy, or that the
hospital staff’'s conduct was intentionally racialiyptivated. At the same time, the Court finds
no reason for departing from its earlier findingttlshortcomings in legislation and practice
relating to sterilisations were liable to partigljaaffect members of the Roma community
(seeV.C. v. Sovakia, cited above, 88 177-178; and also paragraphs/%heve).

122. In that connection, the Court has found thatrespondent State failed to comply
with its positive obligation under Article 8 of thHeonvention to secure to the applicant a
sufficient measure of protection enabling her, asnember of the vulnerable Roma
community, to effectively enjoy her right to respéar her private and family life in the
context of her sterilisation (see paragraphs 9&i8%e).

123. In these circumstances, the Court does ndtifinecessary to separately determine
whether the facts of the case also gave rise teach of Article 14 of the Convention.

VIl. APPLICATION OF ARTICLE 41 OF THE CONVENTION

124. Article 41 of the Convention provides:

“If the Court finds that there has been a violatafrthe Convention or the Protocols thereto, anithef
internal law of the High Contracting Party concelra#lows only partial reparation to be made, then€o
shall, if necessary, afford just satisfaction te ihjured party.”



A. Damage

125. The applicant claimed 50,000 euros (EURkspect of non-pecuniary damage. She
submitted that she had been sterilised at an sgabye of her reproductive life and that the
procedure had had lasting consequences for her.

126. The Government considered the sum claimedssie. In case of a finding of a
breach of the applicant’s rights, they submitteat tny award should be proportionate to the
circumstances of the case.

127. The Court notes that the applicant obtairetig) redress at the domestic level (see
paragraph 29 above). Having regard to the circumsst of the case seen as a whole and
deciding on equitable basis, the Court awards ppicant EUR 25,000 in respect of non-
pecuniary damage.

B. Costs and expenses

128. The applicant also claimed EUR 10,436.07cfsts and expenses incurred in both
the domestic proceedings and before the Court. Jumatincluded EUR 9,848.07 in respect of
the costs of her legal representation and EUR B88spect of administrative expenses.

129. The Government objected that the sum claifoedhe legal costs was excessively
high and that any reimbursement of administratiost and expenses should correspond to
sums demonstrably incurred.

130. According to the Court’'s case-law, an applida entitled to the reimbursement of
costs and expenses only in so far as it has bemnnsthat these have been actually and
necessarily incurred and are reasonable as toumai the present case, regard being had to
the documents in its possession and the aboveiaritbe Court considers it reasonable to
award the sum of EUR 5,000 covering costs undéreats.

C. Default interest

131. The Court considers it appropriate that #fault interest rate should be based on the
marginal lending rate of the European Central Batok,which should be added three
percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Dismisses the Government’s objection relating to the appittsastatus as a victim;

2. Declares the complaints under Articles 3, 8, 12 and 14hef Convention admissible and
the remainder of the application inadmissible;

3. Holds that there has been a substantive violation atkerB8 of the Convention;
4. Holds that there has been no procedural violation oichke3 of the Convention;
5. Holds that there has been a violation of Article 8 & @onvention;

6. Holds that there is no need to examine separately thgleont under Article 12 of the
Convention;

7. Holds that there is no need to examine separately thgpleant under Article 14 of the
Convention;

8. Holds



(a) that the respondent State is to pay the agppliavithin three months from the date on
which the judgment becomes final in accordance \dtticle 44 § 2 of the Convention,
the following amounts:
() EUR 25,000 (twenty-five thousand euros), piny tax that may be chargeable, in
respect of non-pecuniary damage;
(i) EUR 5,000 (five thousand euros), plus any that may be chargeable to the
applicant, in respect of costs and expenses;
(b) that from the expiry of the above-mentionede¢hmonths until settlement simple
interest shall be payable on the above amountsaeaqual to the marginal lending rate
of the European Central Bank during the defauligoleplus three percentage points;

9. Dismisses the remainder of the applicant’s claim for jugigfaction.

Done in English, and notified in writing on 12 Ju2@l2, pursuant to Rule 77 88 2 and 3
of the Rules of Court.

Fata Araci Nicolas Bratza

Deputy Registrar President

! The applicant relies upon, in particular:

- Regular Report on Slovakia’s Progress towardsasion (2002) issued by the European Commission;

- Stigmata: Segregated Schooling of Roma in Cemtnal Eastern Europe (2004), published by the Eamope
Roma Rights Centre;

- Amnesty International Report 2003;

- Discrimination in the Slovak Judicial System, RoRights 1/2002, European Roma Rights Centre;

- Human Rights Practices: Slovak Republic 2001,22@ureau of Democracy, Human Rights and Labor, U.S
State Department; and

- Monitoring the EU Accession Process: Minority feaion in Slovakia, 2001, Open Society Institute.
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